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NAMES AND ADDRESSES OF ATTORNEYS 


MAURICE T. JOHNSON, 
Attorney at Law, 


316 Chena Blidg., 
Fairbanks, Alaska, 


Attorney for Plaintiff and Appellant. 


COLLINS, CLASBY, and SCZUDLO, 
Attorneys at Law, 


1000 Polaris Bldg., 
Fairbanks, Alaska, 


Attorneys for Defendant and Appellee. 


In the District Court for the District of Alaska, 
Fourth Division, Territory of Alaska 


ING] (iG 


EARL G. ARONSON, Administrator of the Estate 
of Flora Ritta Mae Aronson, Deceased, for the 
benefit of the said Estate of Flora Ritta Mae 
Aronson and Earl G. Aronson, surviving hus- 
band, and Earlene A. Roberts, Betty C. How- 
ard and Earl G. Aronson, Jr., surviving chil- 


dren of said decedent, Plaintiff, 
VS. 
GEORGE A. McDONALD, Defendant. 
COMPLAINT 


Now Comes the Plaintiff above-named and, for 
cause of action against the Defendant above-named, 
complains and alleges as follows: 


{. 


That the Plaintiff is the duly appointed, qualified 
and acting Administrator of the Estate of Flora 
Ritta Mae Aronson, Deceased, and that Letters of 
Administration upon said estate have been issued 
to him out of, and under the seal of, the Probate 
Court for Fairbanks Precinct, Fourth Judicial Di- 
vision, Territory of Alaska, on the 5th day of Octo- 
ber 1953, a certified copy of which letters is attached 
hereto and made a part hereof; that Plaintiff has 
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been duly authorized and directed to file this claim 
on behalf of the said estate by the said Probate 
Court by an order heretofore entered in said Pro- 
bate Court. 
Le 
That the said decedent, Flora Ritta Mae Aron- 
son, left as her sole surviving heirs at law the fol- 


lowing: 
Wael Gs cAMon Sole se ee ee Husband 
Hanlere ws Eroberiges: 2. Daughter 
IDCtiygee 2) ll Owed (ee eee eee oe Daughter 
Has Gi SA OMS OTs tel Vie eee Son 


JUL. 

That on the 30th day of July, 1953, the said Mrs. 
Aronson, now deceased, was riding as a passenger 
in an automobile owned by the Defendant, George 
A. McDonald, and which automobile was being op- 
erated by Mrs. Naomi McDonald, the wife of the 
said Defendant, on the Richardson Highway be- 
tween the Copper Center Roadhouse and Valdez, 
Alaska, and which automobile was proceeding in a 
southerly direction toward Valdez, Alaska. At about 
the 57-Milepost on said Richardson Highway, out of 
Valdez, Alaska, the hydraulic brakeline of the said 
automobile broke, and all of the brake fluid was 
lost, leaving the automobile without adequate brakes. 


Te 
In addition to the Plaintiff’s intestate, there were 
in said automobile at said time, Mrs. Dickerson, 
Mrs. Andy Hall, and George A. McDonald, Jr. That 
after the break in the hydraulic line, the Plain- 


George A. McDonald Oo 


tiff’s intestate and Mrs. Dickerson wanted to have 
the damage repaired and wanted to come home to 
Fairbanks; however, Mrs. McDonald insisted upon 
proceeding toward Valdez, and in attempting to 
cross ‘Thompson Pass, about twenty (20) miles from 
Valdez, the automobile started down a long grade 
and, without brakes, gained momentum and could 
not be stopped; the said automobile left the high- 
way, going at a terrific rate of speed, and turned 
over several times. The Plaintiff’s intestate, Mus. 
Andy Hall and Mrs. McDonald were killed in said. 
accident, 
V. 

That the automobile in question was a 1953 Dodge 
V-8, bearing Alaska License No. 40758, and was 
owned by the said Defendant and was being opera- 
ted by the Defendant’s wife at the special instance 
and request and with full consent of the said De- 
fendant, the owner of said automobile as aforesaid. 


Sl. 

That the foregoing accident was caused by the 
careless and negligent operation of the Defendant’s 
automobile by the Defendant’s wife, and that the 
death of the Plaintiff’s intestate was caused solely 
by the negligence of the Defendant’s wife and with- 
out any negligence on the part of the Plaintiff’s 
intestate. 

VI. 

That by reason of the said death of the Plain- 
tiff’s wife and intestate, as aforesaid, the said 
Plaintiff and his children have been deprived of the 
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society, services and comfort of their wife and 
mother, to the great loss and damage of the said 
Plaintiff in the sum of Fifteen Thousand Dollars 
($15,000.00). 


Wherefore, the Plaintiff prays judgment against 
the above-named Defendant in the sum of Fifteen 
Thousand Dollars ($15,000.00) together with rea- 
sonable attorney’s fees and costs. 


/s/ MAURICE T. JOHNSON 
Attorney for Plaintiff. 


Duly Verified. 


In the Probate Court for Fairbanks Precinct, 
Fourth Judicial Division Territory of Alaska 


No. 1647 Probate 


In the Matter of the Estate of FLORA RITTA 
MAE ARONSON, Deceased. EARL G. ARON- 
SON, Administrator. 


LETTERS OF ADMINISTRATION 


Territory of Alaska 
Fourth Division 
Fairbanks Precinet—ss. 


To All Persons To Whom These Presents Shall 
Come, Grecting: 


Know Ye, that it appearing to the Commissioner 
of the above Fairbanks Precinet, Fourth Division, 
Territory of Alaska, that said Flora Ritta Mae 
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Aronson has died intestate, leaving at the time of 
her death property in this Territory, such Com- 
missioner has duly appointed Earl G. Aronson to 
administer the Estate of Flora Ritta Mae Aronson, 
Deceased. This, therefore, authorized the said Earl 
G. Aronson to administer the Estate of Flora Ritta 
Mae Aronson, Deceased, according to law. 


In Testimony Whereof, I have hereunto sub- 
seribed.my name and affixed the seal of this Court 
this 5th day of October, 1953. 


[Probate Seal] 
/s/ LaDESSA NORDALE 


United States Commissioner and Eix- 
Officio Probate Judge 


Certification Attached. 
[Endorsed]: Filed October 7, 1953. 


[Title of District Court and Cause. ] 


ANSWER 


Comes Now defendent, and for his answer to the 
eomplaint of plaintiff, admits, denies and alleges as 
follows: 

First Defense 


That the complaint of plaintiff fails to state a 
claim against defendant for which relief can be 
granted. 
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Second Defense 


iE 
Defendant admits the allegations contained in 
paragraph If of plaintiff’s complaint. 


II. 

Defendant has no information as to the allegations 
contained in paragraph II of plaintiff’s complaint 
sufficient from which to form a belief and therefore 
denies the same. 

JOLIE, 

Defendant admits the allegations contained in 
paragraph IIT of plaintiff’s complaint, except said 
brakeline broke about 57-Mile post on said Richard- 
son Highway; and affirmatively alleges that such 
damage occurred about 70-Milepost on said high- 
way. 

Lye 

For answer to paragraph IV of said complaint 
defendant denies that plaintiff’s intestate and Mrs. 
Dickerson wanted to have the damage repaired and 
wanted to come to Fairbanks, and denies that Mrs. 
McDonald insisted upon proceeding toward Valdez. 


WO 

Hor answer to paragraph V of said complaint 
defendant denies that his automobile was being 
operated at his special instance and request; and 
affirmatively alleges that said automobile was then 
being used by his wife with his permission for her 
own personal pleasure and that of her friends and 
cuests. 


George A. McDonald 9 
Nal. 


For answer to the allegations contained in para- 
graphs VI and VIL of said complaint defendant 
denies the same and the whole thereof. 


Third Defense 


That the accident, injuries, death and damage 
complained of were due to and caused by the fault, 
earelessness and neghgence of the deceased, Flora 
Ritta Mae Aronson, in this: 

a) That deceased, defendant’s wife and others 
were using defendant’s automobile, voluntarily, for 
a pleasure trip jointly undertaken by deceased, Mrs. 
Dickerson, Mis. Andy Hall, and George A. Me- 
Donald, Jr., for their own amusement; and as a 
consequence had journeyed from Fairbanks to An- 
chorage, thence to Seward and return to Anchorage. 
While enroute from Anchorage on the return trip 
to Fairbanks, it was agreed that the party also take 
a side trip to Valdez. 

b) That shortly after leaving the Glenn Allen 
Highway on the side trip to Valdez, and at a point 
about 70 miles north of Valdez the car struck a 
rock on a piece of road under construction, rup- 
turing a hydraulie brake fluid line, causing the loss 
of all brake fiuid, and leaving the car without effec- 
tive foot brakes. That the automobile was there 
stopped; and driven onward by defendant’s wife 
only after passing motorists advised that repairs 
could be made at 57-Mile Roadhouse located 57 
miles north of Valdez, and with the coneurrence 
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and consent of the entire party, including Mrs. 
Aron. That at that point Mrs. Aronson could have 
left said vehicle. 

e) That the party then proceeded to said 57-Mile 
Roadhouse at which point they stopped and were 
advised that the repairs required could not be there 
made, nor at any place closer than Valdez. That 
none of the persons in the party had been to Valdez 
or had any personal knowledge of the terrain ahead. 
That they were told at.said roadhouse that they had 
‘‘nassed the worst part’”’ of the road. That the party 
proceeded toward Valdez with the concurrence and 
consent of all, including Mrs. Aronson. Mrs. Aron- 
son could have left said vehicle at this point also. 

d) Some 15 miles later mountain country was 
encountered, and Mrs. McDonald was permitted 
without objection to proceed at night, in fog often 
dense, and ascend a steep mountain pass. That the 
party stopped on the summitt of said pass, called 
Thompson’s Pass, at a point about 25 miles north of 
Valdez, and there discussed whether to wait out the 
night and fog or to go forward. It was the decision 
of those in the party, including Mrs. Aronson, to 
proceed toward Valdez. No person took exception 
to this decision. Mrs. Aronson at this point also 
could have left said vehicle. 

e) That several miles closer to Valdez, and on a 
steep grade, the emergency brake burned out in at- 
tempting to slow the vehicle and the vehicle plunged 
down the slope and off the roadway out of control. 

That at all times mentioned in the complaint de- 
fendant’s wife operated said vehicle carefully, pru- 
dently and skillfully, and is and was without negli- 
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gence, save and except only in the exercise of judg- 
ment to proceed with defective brakes; and in this 
respect Mrs. Aronson knew, or in the exercise of 
reasonable care should have known, of the hazards 
of using said vehicle without brakes, but neverthe- 
less voluntarily concurred in such continued opera- 


tion, and voluntarily went forward with said party. 
That any negligence on the part of defendant’s wife 
Was open, apparent to and known to Mrs. Aronson, 
prior to said accident, and that she voluntarily as- 
sumed the risk of injury resulting from the con- 
tinued use of said vehicle without brakes, and the 
methods of operation thereof by defendant’s wife. 
That the acts of Mrs. Aronson, aforesaid, proxi- 
mately contributed to and caused the accident re- 
sulting in her death. . 

Wherefore, having fully answered the complaint 
of plaintiff, defendant prays that plaintiff take 
nothing thereby, that the same be dismissed, and 
that defendant have and recover of plaintiff his 
costs and disbursements herein, including a rea- 
sonable attorney’s fee. 


COLLINS AND CLASBY 
/s/ By CHARLES J. CLASBY 
Attorney for Defendant 


Duly Verified. 
Acknowledgment of Service Attached. 


[Endorsed]: Filed August 25, 1954. 
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[Title of District Court and Cause. ] 


TRIAL BY COURT 


The plaintiff was represented by Maurice T. 
Johnson; the defendant by Chas. J. Clasby and 
Charles Cole. 

Mr. Johnson moved the Court for the permission 
of the Court to amend the complaint herein on Page 
83, Paragraph 7, by striking the figures $15,000.00 
and inserting in lieu thereof $50,000.00, and to 
amend the prayer by the same amendment as above 
and presented argument. 

Mr. Clasby resisted the Motion. 

The Court reserved his ruling until after trying 
out the matter of neghgenece lability if the respec- 
tive counsel agree thereto and counsel stated no 
objection. 

Mr. Johnson presented an opening statement to 
the Court followed by Mr. Clasby for the defendant. 

Earl G. Aronson was duly sworn and testified in 
his own behalf. 

The trial of this cause was continued until 2:00 
patie 

Entered in Court Journal, No. 56, Page 116, Oct. 
8, 1956. 


[Title of District Court and Cause. | 


TRIAL BY COURT—(Cont.) 


Came the plaintiff and the respective counsel as 
heretofore and the trial of this cause was resumed. 
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The Court having given permission to the plain- 
tiff to reopen his case in chief, Mrs. John Dicker- 
son, previously sworn, testified further for the 
plaintiff. 

The trial of this cause was continued until 2:00 
p-m. 


Recess to 2:00 p.m. 


2:00 p.m. 


Came the plaintiff and the respective counsel as 
heretofore and the trial of this cause was resumed. 

James Hutchinson, Jy., previously sworn, testi- 
fied further in behalf of the plaintiff. 

Emmett Potelko was duly sworn and testified for 
the plaintiff. 

The plaintiff rested. 

Mr. Clasby renewed his Motion for the dismissal 
and presented argument on the matter of negli- 
gence. 

Mr. Johnson resisted the Motion, presenting ar- 
eument. 


Recess to 4:00 p.m. 

The Court being fully advised in the premises, it 
was Ordered that the Motion of the defendant to 
dismiss be granted and stated his reasoning therein. 

Tt was Ordered furthermore that the Motion of 
the plaintiff to increase the amount asked as dam- 
ages be denied. 


Entered in Court Journal, No. 56, Page 123, Oct. 
bal 1956, 
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FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


This matter having come on duly and regularly 
for trial before the above entitled Court without a 
jury, commencing on the 8th day of October, 1956, 
the plaintiff being present in person by Earl G. 
Aronson, and by his counsel, Maurice T. Johnson, 
and the defendant appearing by his attorneys, Col- 
lins, Clasby & Sezudlo, Charles J. Clasby of coun- 
sel; and the plaintiff having introduced evidence, 
and rested; and defendant having moved for the 
entry of a judgment of dismissal on the law and on 
the facts; and plaintiff, having been permitted to 
reopen his case in chief, submitted further evidence 
and again rested; and defendant having renewed 
his motion this court ruled as a matter of law that 
the statutes in Alaska do not prevent the recovery 
of a husband for the torts of his wife within the 
scope of the ‘Family Purpose Car Doctrine’’; then 
examined the testimony of witnesses, the exhibits 
and being fully advised in the premises, makes the 
following, pursuant to Rule 52 and 41(b) FRCP: 


Findings of Fact 


J. 


That plaintifé is the administrator of the isiaire 
of Flora Ritta Mae Aronson, deceased. That he in- 
stituted this action under authority by the Probate 
Court having jurisdiction over said estate as nom- 


George A. McDonald 15 


inal plaintiff for the benefit of himself as surviving 
husband and for the benefit of Earlene A. Roberts, 
Betty C. Howard and Earl G. Aronson, Jr., chil- 
dren of decedent. 


Ibe 


That on or about the 30th day of July, 1953, 
plaintiff’s intestate was killed in an automobile ac- 
eident occurring near Thompson’s Pass on the 
Richardson Highway about 23 miles north of Val- 
dez, Alaska. 


If. 


That at the time of the accident the automobile 
involved therein was owned by the defendant 
George A. McDonald. This automobile was then op- 
erated by Naomi McDonald. That Naomi McDonald 
was then the wife of defendant. 


TN 


That plaintiff’s intestate was then a passenger in 
said automobile engaged with Naomi McDonald, 
now deceased, her son, George, Jr., Mrs. Andrew 
Hall, now deceased and Mrs. John T. Dickerson, in 
a pleasure trip from Fairbanks to Seward and re- 
turn via Valdez. 


V. 


That approximately 50 miles prior to the location 
of the fatal accident defendant’s automobile struck 
an obstruction in the roadway in such manner as to 
burst a hydraulic brake line resulting in the loss of 
all braking control over the automobile except for 
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a parking brake. This occurred through no fault of 
the operator. 


VI. 


The operator of the vehicle then proceeded to 
drive toward Valdez, Alaska, without brakes, in the 
nighttime, and on a road unfamiliar to her or to any 
passenger after consultation with her guests, with- 
out objection by her guests and with the consent of 
her guests, including plaintiff’s decedant. That the 
party stopped at a roadhouse at 57 mile seeking re- 
pairs; and again proceeded onward without objec- 
tion by and with the consent of decedant’s intestate. 
That the party encountered heavy fog and stopped 
by the road at a point on or near the summit of 
Thompson’s Pass. That again the party proceeded 
forward without objection by and with the consent 
of decedant’s intestate. 


Vee 


That the operator of the vehicle encountered a 
long descent unknown to her and wpon which she 
was unable to contro! the vehicle with the hand 
brake. That the hand brake burned out and the vehi- 
cle accelerated by gravity on the descent to a speed 
eausing the vehicle to leave the roadway and over- 
turn. That the proximate canse of the accideng and 
the fatal mjuries to plamtifi’s intestate was the 
operation of said vehicle without brakes. 


aRae 


That said vehicle was in all other respects being 
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operated by defendant’s wife with the exercise of 
ordinary care; and that defendant’s wife was in no 
other respect negligent. 


From the foregoing Findings of Fact the Court 
makes the following: 


Conclusions of Law 


I. 

That defendant’s wife, Naomi McDonald, was 
negligent in operating a vehicle without brakes; and 
that said negligence was one of the proximate 
eauses of the fatal injuries to plaintiff’s decedant. 


Joh 


That plaintiff’s decedant was contributorily neg- 
lhgent in continuing to ride in said vehicle so oper- 
ated without remonstrance or cbhjection, and became 
a co-adventurer in, or assumed the risk of proceed- 
ing in the face of the danger and peril inherent in 
such operation of said vehicle under the conditions 
and circumstances, which negligence on her part 
contributed as one of the proximate causes of her 
fatal injuries, the same being a peril within the 
area of the risk assumed. 


I: 


That defendant is entitled to a judgment of dis- 
missal with prejudice and with costs against the 
beneficiary plaintiffs Earl G. Aronson, Earl G. 
Aronson, Jr., Earlene A. Roberts and Betty C. 
Howard. 
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Done at Fairbanks, Alaska, this 23rd day of 
October, 1956. 
/s/ VERNON D. FORBES, 
District Judge 
Acknowledgment of Service Attached. 
[Endorsed]: Filed Oct. 23, 1956. 


In the District Court for the District of Alaska, 
Fourth Division 


No. 7728 


EARL G. ARONSON, Administrator of the Estate 
of Flora Ritta Mae Aronson, Deceased, 


Plaintiff, 
VS. 
GEORGE A. McDONALD, Defendant. 
JUDGMENT 


This matter having come on duly and regularly 
for trial before the above entitled Court without a 
jury, commencing on the 8th day of October, 1956, 
the plaintiff being present in person by Earl G. 
Aronson, and by his counsel, Maurice T. Johnson, 
and the defendant appearing by his attorneys, Col- 
lins, Clasby and Sezudlo, Charles J. Clasby of coun- 
sel; and the plaintiff having introduced evidence, 
and vested; and defendant having moved for the 
entry of a judgment of dismissal on the law and on 
the facts; and plaintiff, having been permitted to 
reopen his case in chief, submitted further evidence 
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and again rested; and defendant having renewed 
his motion this court ruled as a matter of law that 
the statutes in Alaska do not prevent the recovery 
of a husband for the torts of his wife within the 
scope of the ‘‘Family Purpose Car Doctrine’’; then 
examined the testimony of witnesses, and the exhib- 
its and being fully advised in the premises; and 
having heretofore caused to be made and _ filed 
herein its Findings of Fact and Conclusions of 
Law, Now Therefore 


It Ts Hereby Ordered, Adjudged and Decreed 
that this action be and the same is hereby ordered 
dismissed with prejudice, and plaintiff take nothing 
thereby. 


It Is Further Ordered that defendant have and 
recover of Earl G. Aronson, Earlene A. Roberts, 
Betty C. Howard and Earl G. Aronson, Jr. his costs 
and disbursements herein to be taxed by the Clerk 
of this Court in the sum of $174.00, and an attor- 
ney’s fee hereby fixed by the court in the sum of 
$500.00. 


/s/ VERNON D. FORBES, 
District Judge 


Entered in Court Journal, No. 56, Page 171, Oct. 
23, 1956. | 


Acknowledgment of Service Attached. 


[Endorsed]: Filed Oct. 23, 1956. 
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MOTION FOR NEW TRIAL 


Now eomes the Plaintiff above named, by Maurice 
T. Johnson, his attorney, and under the provisions 
of Rule 15, Uniform Rules of the District Court for 
the District of Alaska, effective January 28, 1956, 
respectfully moves the Court for a new trial upon 
the following grounds: 


1. insufficiency of the evidence to justify the 
decision and that the decision is contrary to law. 

(a) That Findings of Fact No. VI, VII and 
VIII are entirely unsupported by the evidence and 
against the law. 

(b) That the Conclusions of Law No. I, LI, and 
III are erroneous and not justified by the evidence 
or by the law. 


2. Errors in law occurring at the trial. 

(a) The Court erred in not permitting the ad- 
mission in evidence of Plaintiff’s Identification 5, 
being a map of the United States Geological Sur- 
vey, which map was testified to by the witness, 
Emmet M. Botelho. 

(b) The Court erred in disallowing the Plain- 
tiff’s motion to amend the complaint to increase the 
amount of damages claimed. 

(c) The Court erred in entering a personal judg- 
ment against Earl G. Aronson, Earl G. Aronson, 
Jr., Earlene A. Roberts and Betty C. Howard for 
costs when the action was brought by Earl G. Aron- 
son in his official eapacity as administrator, and 


George A. McDonald 21 


any judgment for costs should have been against the 
estate which he represented. 


This Motion is based upon the transeript of the 
proceedings filed herein, upon the deposition of the 
witness, George A. MeDonald, Jr., and upon the 
memorandum in support thereof filed herewith. 


Dated at Fairbanks, Alaska, this 31st day of Oc- 
tober, 1956. 
/s/ MAURICE T. JOHNSON, 
Attorney for Plaintiff 


Acknowledgment of Service Attached. 


[Endorsed]: Filed Oct. 31, 1956. 
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ORDER RE NEW TRIAL 


The Plaintiff was represented by Maurice T. 
Johnson; the defendants by Charles J. Clasby. 


A Motion for a New Trial having been filed, Mr. 
Johnson waived any oral argument, submitting the 
matter on the Briefs therein. 


The Court being fully advised in the premises, it 
was Ordered that the Motion for a New Trial be 
denied. 


Entered in Court Journal, No. 56, Page 216, Nov. 
Ore tb. 
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NOTICE OF APPEAL 


" Notice Is Hereby Given that the Plaintiff above 
named, hereby appeals to the United States Court 
of Appeals for the Ninth Cireuit from the judgment 
of the above entitled Court, entered in this case on 
the 23rd day of October, 1956, and from the Order 
denying Plaintiff’s motion for new trial entered by 
the above entitled Court on November 9, 1956. 


Dated at Fairbanks, Alaska this 19th day of 
November, 1956. 


/s/ MAURICE T. JOHNSON, 
Attorney for Appellant 


Acknowledgment of Service Attached. 
[Endorsed]: Filed Noy. 19, 1956. 
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SUPERSEDEAS BOND 


Know All Men By These Presents, That we, Earl 
G. Aronson, Administrator, as Principal and An- 
drew J. Hall, and Ina B. Tell, as Sureties, are held 
and firmly bound unto George A. McDonald, De- 
fendant, in the full and just sum of $1,000.00, to be 
paid to the said George A. McDonald, Defendant, 
certain attorney, executors, administrators, or as- 
signs; to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and admin- 
istrators, jointly and severally, by these presents. 


George A. McDonald US 


Sealed with our seals and dated this 19th day of 
November, 1956. 

Whereas, lately at a District Court of the United 
States for the District of Alaska, Fourth Judicial 
Division, in a suit depending in said Court, between 
the plaintiff above named and the defendant above 
named, a Judgment was rendered against the said 
Plaintiff above named, and a Motion for New Trial 
by the Plaintiff having been overruled, and the 
said Plaintiff having filed in said Court a Notice of 
Appeal to reverse the Judgment in the aforesaid 
suit on appeal to United States Circuit Court of 
Appeals for the Ninth Circuit, at a session of said 
Circuit Court of Appeals to be holden at San Fran- 
cisco, in the State of California. 

Now, the condition of the above obligation is such, 
That if the said Plaintiff above named shall prose- 
cute his appeal to effect, and satisfy the judgment 
in full, together with costs, interest and damages for 
delay, if for any reason the appeal is dismissed or 
if the judgment is affirmed, and to satisfy in full 
such modification of the judgment and such costs, 
interest and damages as the appellate court may 
adjudge and award, if he fails to make his plea 
good, then the above obligation to be void; else to 
remain in full force and virtue. 


Acknowledged before me the day and year first 
above written. 


[Seal] /s/ MAURICE T. JOHNSON, 
Notary Public in and for Alaska. My Commission 
expires: 4/17/60. 
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[Seal] /3s/ EARL G. ARONSON, 
Principal Administrator 


[Seal] /s/ ANDREW J. HALL, 
Surety 


[Seal] Fes) MONO 1: SEG. 
Surety 


United States of America, 
Territory of Alaska, 
Fourth Judicial Division—ss. 

Andrew J. Hall and Ina B. Tell, being duly 
sworn, each for himself deposes and says, that he is 
a freeholder in said District, and is worth the sum 
of $1,000.00, exclusive of property exempt from exe- 
eution, and over and above all debts and liabilities. 


/s/ ANDREW J. HALL 
yio/ EN Tey es 


Subseribed and sworn to before me, this 19th day 
of November, 1956. 


[Seal] MAURICE T. JOHNSON, 
Notary Public in and for Alaska. My Commission 
expires: 4/17/60. 


Examined and Approved: 


/s/ VERNON D. FORBES, 
District Judge 


[Endorsed]: Filed Nov. 19, 1956. 
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STATEMENT OF POINTS 


Pursuant to the provisions of the Federal Rules 
of Civil Procedure and of the United States Court 
of Appeals for the Ninth Circuit, the Appellant 
herewith states the points on which he intends to 
rely in this appeal, as follows: 


1. The Trial Court erred in disallowing Appel- 
lant’s Motion to Amend Complaint to increase the 
amount of damages. 


2. The Trial Court erred in refusing the admis- 
sion in evidence of Appellant’s Identification 5. 


3. The Trial Court erred in entering Judgment 
in favor of the Appellee, and particularly erred in 
adopting Findings of Fact Nos. VI, VII and VIII. 


4, The Trial Court erred in adopting Conclu- 
pions ot law Nos. I, 11 and ILI. 


5. The Trial Court erred in entering a personal 
judgment against the Appellant. 


Dated at Fairbanks, Alaska this 28th day of No- 
vember, 1956. 


/s/ MAURICE T. JOHNSON, 
Attorney for Appellant 


Acknowledgment of Service Attached. 


[Endorsed]: Filed Nov. 28, 1956. 
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DESIGNATION OF RECORD 


Pursuant to the Federal Rules of Civil Procedure 
and pursuant to the rules of the United States 
Court of Appeals for the Ninth Circuit, the Appel- 
lant hereby designates the following parts of the 
record as those he thinks necessary for the consid- 
eration of this Appeal: 

1. Complaint. 

2. Answer. 

3. Plaintiff’s Motion to Amend Complaint, Oc- 
tober 8, 1956, shown in Journal No. 56, page 116. 

4. Deposition of George McDonald, Jr. 

5. ‘Transeript of testimony. 

6. Appellant’s Exhibits A, B, and C, and Iden- 
tification 5. 

7. Order denying Plaintiff’s Motion to Amend 
Complaint to increase amount of damages, entered 
October 11, 1956, Court Journal 56, page 123. 

8. Findings of Fact and Conclusions of Law. 

9. Final Judgment. 

10. Appellant’s Motion for New Trial. 

11. Order denying Appellant’s Motion for New 
Trial, November 9, 1956, Court Journal 56, page 
216. 

12. Appellant’s Supersedeas Bond. 

13. Notice of Appeal. 

14. Statement of Points on Appeal. 

15. This Designation of Record. 
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Dated at Fairbanks, Alaska, this 28th day of No- 
vember, 1956. 


/s/ MAURICE T. JOHNSON, 
Attorney for Appellant 


Acknowledgment of Service Attached. 
[Endorsed]: Filed Nov. 28, 1956. 
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CERTIFICATE OF CLERK 


I, John B. Hall, Clerk of the above-entitled 
Court, do hereby certify that the list below com- 
prises all proceedings in this cause lsted on the 
Designation of Record of the plaintiff and appel- 
lenin, wile 

1. Complaint. 

2. Answer. 

3. Motion to amend Complaint contained in 
minute order of the Trial. 

4. Order denying Motion to amend Complaint 
contained in record of Trial. 

5. Finding of Fact and Conclusions of Law. 

6. Judgment. 

7. Motion for New Trial. 

8. Order denying New Trial. 

9. Appellant’s Supersedeas Bond. 

10. Notice of Appeal. 

11. Statement of Points on Appeal. 
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12. Designation of Record. 

Appellants’ Exhibits ‘‘A’’, ““B”, “C’’, and Identi- 
fication No. 5, in brown manila envelope. 

Deposition of George McDonald, Jr., separately 
bound. 

Transcript of Proceedings at Trial, separately 
bound. 


Witness my hand and the seal of the above- 
entitled Court this 6th day of December, 1956. 


[Seal] /s/ JOHN B. HALL 
Clerk of Court. 


[Title of District Court and Cause. ] 


TRANSCRIPT OF PROCEEDINGS 
Fairbanks, Alaska, October 8, 1956 


Appearances: Maurice T. Johnson, Esq., of Fair- 
banks, Alaska, Attorney for Plaintiff. Charles J. 
Clasby, Esq., and Charles Cole, Esq., of K'airbanks, 
Alaska, Attorney for Defendant. 


Before: Honorable Vernon D. Forbes, District 
Judge. 


Be It Remembered, that the trial of this cause 
was commeneed at 10 a.m., October 8, 1956, plain- 
tiff and defendant both represented by Counsel, the 
Honorable Vernon D. Forbes, District Judge, pre- 
sraime.  |i2)] = 


* Page numbers appearing at top of page of original Reporter’s 
Transcript of Record. 
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The Court: Are the parties and counsel ready 
to proceed with Civil Cause 7728, Earl G. Aronson 
v. George A. McDonald? 

Mr. Clasby: The defendant is ready. 

Mr. Johnson: The plaintiff is ready. 

The Court: Is there anything that can be ac- 
complished prior to the calling of witnesses? 

My. Johnson: If the Court please, before pro- 
ceeding I should like to move on behalf of the plain- 
tiff to amend the complaint on its face by inter- 
lineation on page three in paragraph VII, the last 
line, strike the words and figures ‘‘Fifteen Thou- 
sand Dollars ($15,000.00)’’ and substitute in heu 
thereof “Fifty Thousand Dollars ($50,000.00).” 

Now, as a basis for making this motion, we be- 
lieve first that the Federal Rules of Civil Procedure 
—TI think Rule 15 covers the matter of making 
amendments. en 

The action was brought onmginally under Section 
61-7-3, Alaska Compiled Laws Annotated, 1949, as 
amended by Chapter 89, Session Laws of Alaska, 
1949. This section, in 1955 by the Legislature then 
eonvened, was amended again, and this amendment 
is found in Chapter 158, Session Laws of Alaska, 
1955. The amendment relates largely to the amount 
of recovery; in fact, the first portion of the amended 
section reads exactly the same except that it pro- 
vides that the damages shall not exceed $50,000, 
and then there is an addendum at the end of the 
amendment which sets up specifically what may be 
shown by way of losses in [3] connection with an 
action for death by wrongful act. 
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It is our contention that this amendment simply 
amends a remedial statute; that it does not change 
any cause of action or does not change any vested 
right, because damages are not a vested right in 
either the plaintiff or defendant until after they 
have been liquidated and found by a definite judg- 
ment. In support of our position we would like to 
eall attention to Section 482, 50 American Jurispru- 
dence, page 505, under the general heading “sta- 
tutes,’ and under the specific section heading of 
“Remedial Statutes,’’ and this section provides that: 


‘‘A retrospective law, in a legal sense, is one 
which takes away or impairs vested rights acquired 
under existing laws, or creates a new obligation and 
imposes a new duty, or attaches a new disability, in 
respect of transactions or considerations already 
past. Hence, remedial statutes, or statutes relating 
to remedies or modes of procedure, which do not 
create new or take away vested rights, but only 
operate in furtherance of the remedy or confirma- 
tion of rights already existing, do not come within 
the legal conception of a retrospective law, or the 
general rule against the retrospective operation of 
statutes. To the contrary, statutes or amendments 
pertaining to procedure are generally held to op- 
erate retrospectively, where the statute or amend- 
ment does not contain language clearly showing a 
contrary intention. Indeed, in the absence [4] of 
any savings clause, a new law changing a rule of 
practice is generally regarded as applicable to all 


cases then pending.” 
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And there are cases cited in the footnotes on that 
general statement. 

We also wish to rely on a case in the Ninth Cir- 
euit, known as United States v. Standard Oil Co. 
of California, et al. The opinion is found in 21 Fed. 
Supp. 645. This opinion was by Judge Yankwich, 
in the Southern District of California. It is very 
extensive and covers this particular subject rather 
fully. Judge Yankwich’s opinion was affirmed by 
the Ninth Cireuit Court of Appeals in 107 Fed. 2d, 
on page 402. Subsequently a petition for writ of 
certiorari was filed in the United States Supreme 
Court, which was denied in 309 U.S. 673, and fur- 
ther a rehearing on this petition was denied (309 
RS 097). 

As we have tried to point out, the matter of as- 
sessment of damages or the amount of damages re- 
coverable we feel is simply a matter of remedy and 
does not constitute any vested right, and that is 
the gist of the opinion that we have just cited, 
United States v. Standard Oil, and in this instance 
there was no change in the statute other than that 
they raised the amount recoverable to $50,000, and 
we feel that that does not add to or take away any 
right that either the plaintiff or defendant may have 
had previously, and for that reason, while at the 
time this case was filed the limit was $15,000, we 
feel now that it [5] 1s perfectly proper to amend 
the complaint to $50,000. 

The Court: Mr. Clashy. 

My. Clasby: May it please the Court, an amend- 
ment such as counsel seeks doesn’t come very timely 
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at the moment of trial; however, pertinent to the 
merits of his motion, the same problem was consid- 
ered by this Court in quite detail in the case of 
Simmons vy. Wien, wherein a similar motion was 
made to amend the complaint and was rejected by 
this Court. At that time there was cited to the 
Court as authority for the motion the Standard Oil 
Case. The Standard Oil Case was by the Court 
thoroughly examined and rejected as authority for 
the moving party’s contention that this statute is 
one that can be applied retrospectively. 

I do not have before me the brief we stbmitted 
in the Wien case, but we submitted substantial au- 
thority by Courts interpreting the applicability of 
changes of this sort in wrongful death statutes, and 
uniformly the Courts held that the wrongful death 
statute creating new right, one that did not exist, 
that the statute says $5,000 or $10,000, that is the 
measure of the right that is created by the statute, 
and when the statutes are changed enlarging the 
amount, a new right is being thereby created and is 
applicable only to injuries occurring after the new 
statute. 

I do not reeall the facts of the Standard Oil case 
sufficiently to be able to distinguish it for the Court 
on the facts. I do recall the case sufficiently to note 
to the Court [6] that the Standard Oil case was not 
a wrongful death statute case. Accordingly, at this 
moment, and without opportunity by earlier motion 
to go into it more exhaustively, we rest for our re- 
sistance of the motion on the ruling of this Court 
in the case of Simmons v. Wien. 


| 
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The Court: It is true that this same question has 

been previously before the Court, and at that time I 

looked into it carefully and made what I considered 
to be a proper ruling. 

I do not wish to foreclose any additional argu- 
ments on the part of counsel and will certainly per- 
mit other cases to be shown. J know that the Ninth 
Circuit Case, United States v. Standard Oil was 
before me at the time I formerly ruled. Whether 
I was right or wrong in that ruling, I don’t know. 
I have two or three things in mind at this time: 
first, whether the motion is timely; if it is, whether 
it is meritorious; and the third proposition that I 
have in mind may be moot, depending on what 
develops. I can see no harm to be done to any of 
the parties if I should reserve the ruling at this 
time, and I was ahout to suggest that we might try 
out the question of Hahility in the case before us 
for tral and, if liability is established, then of 
eourse the ruling would be very germane. 

Do counsel have any objection to trying out the 
question of habilitv, restricting all evidence to the 
question of hability first and, if lability is estab- 
lished, then we can go into damages. [7] 

My. Clasby: We have no objection to that pro- 
cedure. 

Mr. Johnson: Neither do we, your Honor. How- 
ever, there is in that connection a deposition which 
we understand has been mailed from Beaumont, 
Texas—I believe you said Saturday evening, is that 
correct ? 

Mr. Clasby: That is what I understand. 
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Mr. Johnson: It ought to be here today, and so 
far as we are concerned, we were represented at 
the taking of that deposition, although it was taken 
at the request of the defendant, we were repre- 
sented and from the indications that we have re- 
ceived from our correspondent in Beaumont we be- 
lieve that the deposition would be necessary, par- 
ticularly on the question of negligence and, if that 
isn’t here by the time we are through with such testi- 
mony as we have to offer at the moment, why, we 
would like to be able to hold the matter over until 
that deposition comes in. 

The Court: We can take that up if we come to 
that point, but are vou ready to proceed now and 
is 1t agreeable to restrict the evidence first to the 
auestion of lability? 

Mr. Johnson: Yes, sir. 

The Court: Very well. 

Mr. Johnson: There are certain matters, how- 
ever, that we would like to put in the record to begin 
with which do not bear exactly on the question of 
hahility, such as the appointment of an administra- 
tor and things of that sort. 

The Court: I think we should attempt to narrow 
the issues at this time as much as possible. [8] 

Mr. Johnson: We have certified copies of the 
documents upon which we will rely and are ready to 
offer those: 

The certified copy of letters of administration, 
the certified copy of the order directing him to file 
this suit, and a certified copy of the death certifi- 
eate. 
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Mr. Clasby: We have admitted the allegations in 
paragraph one. 

Mr. Johnson: I realize that, but I do believe 
that the record, to make it complete, should dis- 
close these matters. 

The Court: You may have them marked for 
identification and show them to opposing counsel 
for his examination. 

Mr. Johnson: Thank you. 

Clerk of Court: Plaintiff’s Identifications No. 
ieeNo, 2, and No. 3. 


(The documents above referred to were 
marked Plaintiff’s Identifications No. 1, 2, and 
3, respectively.) 

Mr. Johnson: If the Court please, we have Plain- 
tiff’s Identification No. 1, which is a certified copy 
of the death certificate of the plaintiff’s intestate. 

My. Clasby: We have no objection to its admis- 
sion for the purpose of showing the death of the 
plaintiff’s intestate. 

The Court: That is the purpose of your offer, is 
it? 

Mr. Johnson: Yes, your Honor. 

The Court: Very well. It will be received for 
that purpose. [9] 

Clerk of Court: Plaintiff’s Exhibit A. 


(Certified copy of death certificate of plain- 
tiff’s intestate was received in evidence as 
Plamtitt’s Wxtuibit, A.) 

Mr. Johnson: We would like to offer Plaintiff’s 
Identification 3, which is a certified copy of the 
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letters of administration showing the appointment 
of plaintiff as administrator, 

Mr. Clasby: We have no objection. 

The Court: It may be received. 

Clerk of Court: Plaintiff’s Exhibit B. 


(Certified copy of letters of administration 
was received in evidence as Plaintiff’s Ex- 
Je lope J.) 


Mr. Johnson: We would like to offer Plaintiff’s 
Identification 2, which is a certified copy of an 
order authorizing the adrninistrator to bring this 
action. 

Mr. Clasby: No objection. 

The Court: Very well, it will be received. 

Clerk of Court: Plaintitr’s Kxlnibite@? 

(Certified copy of order authorizing the ad- 
ministrator to bring action was received in 
evidence as Plaintiff’s Exhibit C.) 

My. Johnson: Does the Court wish counsel to 
make an opening statement, or do you prefer to 
proceed with testimony? 

The Court: You may make a brief opening state- 
ment. I think J am rather familiar with the theory 
[10] of both the plaintiff and the defendant, but 
you may make a brief statement if you wish. 

(Thereupon Mr. Johnson made an opening 
statement to the Court in behalf of the plain- 
Tia) 

(Thereupon Mr. Clasby made an opening 
statement to the Court in behalf of the defend- 
ant.) 
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Transeript of Testimony of Witnesses 
Mr. Johnson: Mr. Aronson, will you take the 
stand, please? 
EARL G. ARONSON 
the plaintiff, took the stand in his own behalf, and 
after being first duly sworn, testified as follows: 


Mr. Johnson: If the Court please, 1t is my un- 
derstanding that you still wish us to proceed solely 
on the theory of neghgence and to offer no proof 
at all in the way of damages; is that correct? 

The Court: Yes, unless you think that it would 
prejudice your case in some manner or the defend- 
ant thinks so, we will try out the issue of negli- 
gence first. 

Mr. Johnson: I see no reason why that wouldn’t 
be perfectly permissible and so far as we are con- 
cerned we have no objection. The only thing is: 
should the question of negligence be resolved in 
favor of the plaintiff, then we would reserve the 
right to recall the witnesses for such purpose. 

The Court: Certainly. 


Direct Examination 


Q. (By Mr. Johnson): State your name, please. 
A. Earl Aronscn. 

Q. Are you Earl G. Aronson? A. Yes, sir. 
Q. The plaintiff in this case? i cs-esi't 
Q. 


And I believe you are the duly appointed, 
qualified and acting administrator of the estate of 
Flora Ritta Mae Aronson; is that correct? 

ie NOS, Sirs 
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(Testimony of Earl G. Avonson.) 

Q. Mrs. Flora Ritta Mae Aronson was your 
wife; is that correct? nee Yes cir, 

Q. I believe she was killed in an accident that 
happened on or about the 30th day of July, 1953? 

AY CS, Sit: 

@. In an automobile owned by George A. Me- 
Donald? 

Myr. Clasby: To which we object, if the Court 
please. It isn’t the way to prove ownership. 

The Court: In view of the objection, I will sus- 
tain the objection. 

Q. (By Mr. Johnson): Did you know George 
A. McDonald, the defendant in this case? 

A. Yes, sir. 

Q. How long have you known him? [12] 

A. About six years. 

The Court: Mr. Clasby, is that one of the issues, 
the ownership of the automobile, or is that ad- 
mitted in the pleadings? 

Mr. Clasby: I think it is admitted in the plead- 
ings. My objection was probably a reflex. 

The Court: Very well. In other words, can we 
proceed with the stipulation that the automobile 
involved at the time was owned by George A. Me- 
Donald? 

Mr. Clashby: We may. 

The Court: Very well. 

Mr. Johnson: May we also stipulate that it was 
being driven by Mrs. George A. MeDonald, the 
wife of the defendant, at the time of the accident? 

Mr. Clashy: Yes, we may. 
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(Testimony of Earl G. Aronson.) 

The Court: Very well. 

Q. (By Mr. Johnson): After this accident hap- 
pened, did you have occasion to speak with the 
defendant, George A. McDonald, concerning it? 

A. Yes, sir. 

Q. Will you tell the Court when those conversa- 
tions took place, if you recall? First, did you have 
more than one conversation with him about it? 

A. Yes, sir; we talked several times about it. 

Q. Now, will you teli the Court when you had 
eonversations with Mr. McDonald about it? [13] 

A. I don’t remember the dates, but it was 
shortly after the accident George told me that 

Mr. Clasby: I object. 

Q. (By Mr. Johnson): Just tell as nearly as 
you can when these conversations took place. Do 
you remember when the first one took place? 

A. I think it was about a week or two after the 
accident. 

@. And do you recall where that was? 

A. Well, I know one was in the Northward 
Building. 

@. And where in the Northward Building? 

A. In his apartment. 

Q. Were you living in the Northward Building 
at the time also? A. Yes, sir. 

Q. And Mr. McDonald was also living there; is 
that correct? 

A. After the accident he moved into the North- 
ward Building. 

Q. Do you remember who was present at this 
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(Testimony of Earl G. Aronson.) 
conversation that you had about a week or so after 
the accident in the Northward Building with the 
defendant, George A. McDonald? 


A. His son was there, is the only one that I 
know of. 


Q. And you recall the presence of no one else 
besides Mr. McDonald and yourself and his son; is 
that correct ? A. That is correct. 

Q. Will you relate to the Court as nearly as you 
ean remember what was said by Mr. McDonald 
[14] concerning this accident, and what was said 
by you concerning it? 

Mr. Clasby: To which we object, if the Court 
please, as being inadmissible. In the first place, it 
is hearsay; in the second place, we can see no basis 
for admissibility, 1t being no exception to the hear- 
say rule. In the third place, it is impossible to 
determine what conceivable materiality to the ques- 
tion before the Court, negligence, that there could 
be in the conversation between this man and Mr. 
McDonald some week or so after the accident hap- 
pened. It can’t be a statement against interest, as 
a part of the res gestae. Mr. McDonald was not 
driving. He was not at the scene of the accident. 
i am at a loss as to what is songht to be proved by 
the plaintiff in this conversation. 


The Court: Objection overruled. He may answer. 


Q. (By Mr. Johnson): Will you tell the Court, 
as nearly as you recall, what My. McDonald said 
about this accident and what you said, 1f anything? 
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(Testimony of Earl G. Aronson.) 
A. I asked George why he let his wife drive the 
ear if she didn’t know how to drive. 


Q. What, if anything, did he say? 
Mr. Clasby: I object to that, if the Court please. 


I can’t see how any answer to that question would 
be material. 


The Court: Overruled. He may answer. 


A. As we were talking, he said that his wife 
[15] didn’t know how to shift gears from high 
range into low range. We talked about the shifting 
of the gears. I said, if she didn’t know how to 
drive, why did he let her take the car out? He said 
he didn’t think there was any harm in going to 
Anchorage, driving down the highway, all she 
thought about was putting it in gear and steering 
it down the road, and he said he didn’t think about 
her hitting a rock and breaking the brakeline, hy- 
draulie line. 

Q. Did you have any other conversation with 
Mr. McDonald about this same subject after that, 
that you recall? 

A. No, not on that subject. I talked to the boy 
mubout it. 


@. But you did not talk to Mr. McDonald? 

eee NO, Sit’. 

@. Did you have any information, or did you 
obtain any information before they left for Anchor- 
age as to how long they intended to be gone or 
Where they intended to go when they left Fair- 
banks ? A. Yes. 
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(Testimony of Earl G. Aronson.) 

Q. What, if any, information did you have on 
that subject ? 

A. My wife said—asked me if I would mind if 
she would go, 1f she could go. I said, *‘No, I don’t 
mind if you go, but,” I said, “I would rather if 
you don’t wait,” and she said, “Well, 1f we leave 
today we will be back Tuesday or Wednesday.’’ 
She said, ‘‘We are just going to Anchorage and 
right back. We want to see some friends there.’’ 
I don’t know the lady’s name. It is Poe somebody. 
That was the lady’s first name. She worked there. 
[16] And she said, “We will go to Anchorage and 
come right back.” 

Mr. Johnson: Subject to the right to recall this 
witness later if it becomes necessary, we have no 
further questions at this time. 

The Court: You mean recall him for the pur- 
pose of proving damages? 

Mr. Johnson: Yes. 

The Court: Very well. You may cross examine. 

Mr. Clasby: I have, if it please the Court, no 
questions of this witness relating to the point at 
issue; however, I would like to get his present ad- 
dress and occupation and the address of the sur- 
vivors, with the Court’s permission, at this time. 

The Court: You may question him about that. 


Cross Examination 
Q. (By Mr. Clasby): What is your address, Mr. 
Aronson? 
A. 1653 - 252nd Street, Harbor City, California. 
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Q. Harbor City? A. Yes, sir. 

Q. And where are you employed? 

A. I am not. 

Q. What is the address of Earlene A. Roberts? 

A. Her address is 122 Mayes Street, Pryor, 
Oklahoma. 

Q. And what is the address of Betty C. How- 
ard? 

A. Her address is Simi, California, Box 263. 

Q. And what is the address of Earl, Junior? 

A. His address is 1802 Lincoln Avenue, Du- 
buque, Lowa. 

Q. In discussing this trip with your wife before 
she left, as I understand it, you had no idea that 
she was going anywhere except to the Anchorage 
area and back? A. That is correct. 

Q. Do you know whether Mr. McDonald had 
any different idea of what their purpose was? 

A. George told me that they were going to 
Anchorage and come right back. 

MieeOlashy: hat rstall: 

(Witness excused.) 

Mr. Johnson: If the Court please, in the ab- 
sence of the deposition and the fact that our next 
witness, Mrs. Dickerson, will not be available until 
after lunch, I request now that we recess until two 
o’clock and that at that time we hope to go ahead 
with Mrs. Dickerson. 

The Court: Does the defendant have any objec- 
tion? 

Mr. Clasby: No, she drove in, as I understand 
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it, from Anchorage throughout the night and went 
to get a little sleep this morning. 

Mr. Johnson: Yes, she got in at 6:30 this 
morning. 

The Court: Very well, this case will be con- 
tinued until two o’elock. 


(Thereupon, at 11:35 a.m., a recess was taken 
until 2:00 p.m.) [18] 


Afternoon Session, 2:00 P.’M. 


The Court: Are the parties and counsel ready 
to proceed in Civil Cause 7728? 

Mr. Johnson: The plaintiff is ready, your Honor. 

Mr. Clasby: We are ready. 

Mr. Johnson: The plaintiff desires to call Mrs. 
John Dickerson. 


MRS. JOHN DICKERSON 
a witness called by the plaintiff, after being duly 
sworn, testified as follows: 


Direct Examination 

Q. (By Mr. Johnson): Will you state your 
name, please? A. Mrs. John Dickerson. 

@. And where do you reside, Mrs. Dickerson? 

A. In Palmer, Alaska. 

@. Did you formerly reside in Fairbanks? 

A. Yes, sir, until September 1, 1955. 

Q. Were you residing in Fairbanks during the 
summer of 19537? A. Yes, sir. 

Q. Did you know Mrs. George A. McDonald that 
summer ? 
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A. Yes, sir, from February, I believe, until July. 

@. And were you acquainted with Mrs. Earl 
Aronson ? hee Yessir aS 

Q. Were you also acquainted with Mrs. Andrew 
Hall? A. Yes, sir. 

Q. And were you acquainted with George A. 
McDonald, Jr., the son of George A. McDonald? 

A. Yes, sir. 

Q. And you knew them all during the summer 
of 1953; is that correct ? 

A. That is right, yes, sir. 

Q. During the summer of 1953, did you and the 
people I have just mentioned have occasion to take 
an automobile trip from Fairbanks? 

A. Yes, we took a trip by car to Anchorage- 
Seward. 

Q. And will you tell the Court who drove this 
automobile ? 

A. Exeept for about 90 miles, Mrs. McDonald 
drove the car the whole trip. 

Q. About what time did you leave Fairbanks, 
if you recall? 

A. We left on Monday morning about seven 
o’clock. 

Q. And would that have been about the 28th of 
July, 1953? 

A. It was the last week of July of 1953. 

Q. Now, will you describe who was in the car 
and how they were seated when you left Fairbanks, 
if you recall? 

A. Tam not quite sure just how we were seated, 
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but I am sure Mrs. McDonald was driving. Mrs. 
Hall and I, I believe, were in the front seat, and 
[20] Bobby George and Mrs. Aronson in the back 
seat. 

@. That was when you left Fairbanks? 

A. Yes, when we left Fairbanks. 

@. Where were you planning to go when you 
left Fairbanks ? 

A. When we left Fairbanks we planned to visit 
Anchorage and Seward. 

Q. At that time, had anything been said by any 
of you about going to Valdez? 

A. No, not that I recall. That part of the trip 
wasn’t included in our plans when we left. 

Q. Did you get to Anchorage? 

A. Yes, we did, that night about seven. 

@. And from there you went to where? 

A. We spent Monday night in Anchorage and 
went to Seward Tuesday morning and returned 
Tuesday afternoon. 

Q. Then, where did you go? 

A. We spent Tuesday night at Anchorage again 
and shopped some Wednesday morning and left 
there after lunch Wednesday, to come back to 
Fairbanks I supposed. 

Q. That would be about the 30th of July; is 
that correct? 

A. J am not sure just exactly the date. It avas 
the last Wednesday in July. 

@. And it was the date of the accident? 
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| <A. Yes, sir. Well, the accident occurred about 

| 2:30 ‘Thursday morning. [21] 

| Q. Oh, I see. Anyway, this was just the day 
before ? A. Wes, the list dase 

Q. When did you first hear any discussion about 
going to Valdez instead of directly to Fairbanks? 

A. Between Anchorage and Palmer we dis- 
cussed going to Valdez and dropped in for a visit 
with the Baptist Minister in Palmer and we dis- 
cussed it at his home there. 

Q. Was Mrs. McDonald there? 

A. Mrs. McDonald and I were the only two that 
went to visit with Mrs. and Reverend Richey. 

Q. What, if anything, was said by Mrs. Mc- 
Donald or Reverend Richey or you regarding this 
proposed side trip to Valdez? 

A. We were thinking, at least Mrs. McDonald 
and Mrs. Hall were interested in going to Valdez 
and when Mis. McDonald and I went in to see Mr. 
Richey some remark was made and he said that 
he wouldn’t advise going since they were working 
on the road, it was under construction. They had 
been there just the past Sunday and it wasn’t very 
travelable. 

@. And he advised against going down there ? 

A. Mrs. Richey, in particular, said she wouldn’t 
advise a trip to Valdez. 

Q. After that visit, did you proceed on toward, 
well, the direction of Fairbanks? 

A. Yes, we left Palmer and came up the [22] 
highway, the Glenn Highway. 
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Q. The Glenn Highway? A. Yes. 

@. How were you seated in the car at that time, 
do you reeall? 

A. No, I don’t recall how we were seated. We 
changed seating at Meekins. I believe we stopped 
there. We stopped there for sandwiches and cokes 
and we changed seating to Mrs. Aronson and me 
in the back and Mrs. McDonald driving, Mrs. Hall 
in the center, and Bobby George, Junior, on the 
right front. 

@. And there were three in the front seat after 
you left this eating place? A. Yes. 

And you and Mrs. Aronson in the back? 
Yes, sir. 

What side were you sitting on? 

I was behind the driver on the left. 


OPore 


When you reached the junction of the Glenn- 
Allen Highway and the Richardson Highway, were 
you still seated in that position, that is, all of the 
people in the ear? 

A. Yes, sir, we were still seated that way. 

Q. Did you stop at that intersection ? 

A. Not to a standstill. We had discussed just 
hefore the turnoff whether or not we wanted to go 
to Valdez and Mrs. Aronson said: no, Mr. Aronson 
had recently Jost his father and she would like to 
go back to Fairbanks. I said I was homesick and 
[23] wanted to see my two children and I wanted 
to come hack; then each one stated his desire, and 
the other three wanted to go to Valdez, so there 
was no stopping there at the Valdez junction. Mrs. 
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McDonald there turned to the right and we started 
toward Valdez. 

Q. That was by reason of the fact that a ma- 
jority in the car had voted to do that, so to speak? 

Ee Y Cs. 

Q. Now, will you describe, after you turned to 
the right, or I suppose it would have been to the 
right and south—at this junction you proceeded on 
toward Valdez on the Richardson Highway; is that 
correct ? A. Yes, sir. 

Q. Had any one of you ever been over that road 
before ? 

A. No, we hadn’t but we didn’t realize that 
until a little while later. 

@. And none of you knew anything about the 
road at all, in other words, from personal knowl- 
edge? Eo INO; Sine 

Q. After vou turned toward Valdez, will you 
describe to the Court generally what happened or 
what took place? 

A. Well, as the Minister in Palmer had told 
us, the road was under construction. The righthand 
side of the road was dug up. The lefthand side was 
fairly passable; you could travel it fairly easily; 
and we traveled, of course, on the good side of 
[24] the road until we met a pickup truck at 
about Mile 42. Mrs. McDonald turned right on the 
travelable part of the road to Jet the car pass and 
she hit a large rock boulder. It made quite a noise 
under the front end of the car and we smelled this 
peculiar odor and so Bobby George, Junior, got 
out and eame back. 
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Q. Did you stop then? 

A. We were stopped on top of the boulder. The 
ear couldn’t pass over the boulder; in fact, I don’t 
know how we got over. I believe she did eventually 
“skrug’’ over the boulder but the brake fluid had 
all run down. At that time she had no floor brake 
at all. 

Q. You knew the foot brake was out of work- 
ing order? 

A. Yes, we knew we had no floor brake at the 
time we hit the boulder; however, the man in the 
pickup did tell us if we would go to about Mile 57 
there was a place that might be able to fix the 
brake. 

Q. Was that ahead of you? 

A. Yes, sir; that was approximately fifteen or 
so miles. 

@. Beyond where you were? 

A. Beyond where we were, yes, sir. 

Q. Did you proceed on toward this point? 

A. After a few minutes’ hesitation, we did. 

Q. Was there any discussion at that pomt about 
eoing ahead? 

A. Not from the whole group. Mrs. McDonald 
[25] and I were out of the car to ask the driver 
of the pickup and she debated somewhat to herself 
about going on but there was no further discussion ; 
however, it was clear that the two of us did not 
want to go, Mrs. Aronson nor I. 

@. But the other three did indicate that they 
wanted to go? 


| 
re 
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A. Not at that particular poimt, it wasn’t dis- 
cussed, but it had already been decided and we all 
knew how each one felt, but it wasn’t discussed at 
that point. 

Q. Will you tell the Court what happened after 
that, if anything? You continued on for about fif- 
teen miles? 

A. We went on to the place at about Mile 57 
and the manager, we supposed, came to the car 
after Mrs. McDonald stopped. 

Q. What sort of a place was this gas station 
or whatever it was? 

A. There was a gas tank. There was gas avail- 
able, and I understand that there is an eating place 
inside. 

Q. Was it a roadhouse, did you know? Did they 
have sleeping facilities, too? 

A. I am not quite sure, but I think they did. 
I wasn’t familiar with it and I still am not. We 
went over the road once and I can’t place the place 
now, but I know they had gas and eats and I be- 
heve that it did have a sleeping place. 

Q. Would you and Mrs. Aronson have been able 
to take accommodations there? [26] 

A. I would not have and I don’t know Mrs. 
Aronson’s financial condition, but I could not have 
taken a place. I was a guest on the trip. 

Q. Was Mrs. Aronson a guest also ? 

A. Yes, sir. 

Q. What, if anything, did this man say to you 
or to Mrs. McDonald, if you reeall? 
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A. Yes. Mrs. McDonald asked him if he could 
fix the brakeline, and he said no, he didn’t do 
mechanical work but that she had come over the 
worst of the road and why didn’t she go over to 
Valdez using the emergency, so we did, or Mrs. 
McDonald took his advice. 

@. And you went on? 

A. And she went on. 

Q. Incidentally, about what time of day was it, 
or evening ? 

A. It was about 8:30 in the evening, 8:30 p.m., 
when we hit the boulder, and when we reached the 
stop at about Mile 57 it must have been 9:30 or 
more, for our traveling was slow from the time we 
lost the brakes until we got there. 

Q. That would have been in the evening; is that 
correct? A. Yes, sir. 

Q. Was it light or dark or was it getting dark? 

A. It was getting dusky dark. [27] 

Q. Do you reeall the condition of the weather? 

A. It had been clear on the trip that day. The 
weather was good but it was beginning to get a 
little cloudy overhead in the evening. 

Q. Was there anything else that might have im- 
paired the vision? 

A. Not that particular time of the journey, but 
later on at the time of the accident the fog was 
thick, very thick. 

Q. Will you tell what happened after you left 
this roadhouse, gas station, or whatever it was? 
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A. We took a detour part of the way after we 
left this Mile 57. 

@. Was that due to the construction of the 
road? 

A. Yes, sir. 1 am not familiar now with the 
detour but it took us through the woods quite a 
bit and my recollection was of wild forest, ani- 
mals, and I was a little bit afraid as to what might 
happen to us if the car would stop, but she went 
on until we started up this mountain, and it seemed 
a long way up to me, and just as we got to the 
top or near the top I was unable to see the lights 
shining to hit the road even through the fog 
enough to see where we were going. Of course, I 
was in the back seat, but Mrs. McDonald had trou- 
ble, so I asked if we could stop. My intentions were 
to stop until the fog hfted, and it seemed to he 
agreeable with evervone to stop. Then after we 
had, and being a minister’s wife and familar with 
[28] what prayer could do, I asked if we could 
have prayer, ask God to help us, so we did, and 
each one led that prayer. 

After we waited just a few moments, Mis. Me- 
Donald thought she could see clearev, so she de- 
cided she would go on, and it was just a short 
time then until we reached the top of the moun- 
tain. You could tell when you reached it. It was 
just a few minutes. 

Q.> Will vou tell what, if anything, you saw 
Mrs. McDonald do with respect to driving the car 
or what 
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A. As we have discussed already, or as I have 
told you, she was using the emergency for all stop- 
ping and slowing down, and when we went over the 
top I was leaning up close behind her, becanse I 
was apprehensive and I noticed we went over the 
top of this mountain at about 20 miles an hour, 
and as she started down the other side the car 
was rolling at faster than twenty. It picked up 
speed and she reached for the hand brake and 
pulled it up about half way to slow the car down, 
and when she started up with the hand brake I 
smelled it burning and so did everybody else, and 
she kept putting the brake all the way up to stop 
it and it didn’t even check the speed at all, the 
burning was worse and worse, and when she real- 
ized she wouldn’t be able to stop with the hand 
brake she tried to get the gear—it was an auto- 
matic shift—she was trying to get into a gear. 
Sometime from the time she went over the top 
until she tried again the gear had gotten into neu- 


tral and she couldn’t—the car was going maybe 
[29] forty-five miles—I would estimate about forty- 
five miles when she started trying to get the car 
in low or mountain—one of the gears. She couldn't 
ect the gear in, so she wrestled with that, but she 
never was able to get it from neutral into gear, 
so we free-wheeled. 

@. On down the line? 

A. On down the line. 


@. Did the hand brake hold at all? 
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A. Not at all, no sir. At least, the police re- 
ported later that it did not. 

Q. You have no particular recollection of what 
happened after you ran off the road? 

A. Yes, I remember it seemed like a long, long 
time going down the mountain, and finally we came 
down out of the fog, but the car was going at such 
a rate of speed that I couldn’t see anything but 
swishes that went by the window, and the last 
thing I remember, the car, she tried to make the 
curve 


you could tell she was trying to make a 
curve and the car hit on the right side and I heard 
Bobby George scream, and we were told it caught 
his arm then, and T don’t remember anything, after 
the car hit on the side, it shd for a little ways 
down the road until of course 

Q. You were rendered unconscious in this par- 
ticular collision or crash, were you? 

A. Yes. I don’t remember anything after the 
[30] ear slid until I regained consciousness after- 
wards. 


Q. Were you in the hospital then ? 

A. No, we were all thrown clear of the car 
before it hit a big boulder beside the road and 
bounced back down, and when I regained con- 
sciousness I was sort of crawling up the side of 
the mountain toward the highway, back up toward 
the highway. 

Q. Did you see anyone else? 

A. Yes. T heard Bobby George crying. I reached 
back with this hand to see where he was, and he 
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was just at the end of my hand. I could feel him 
and he would eall and then I would call him and 
he would answer maybe once and the next time he 
wouldn’t, so I knew he was drifting back and 
forth from consciousness to unconsciousness. Al- 
though my back was somewhat injured, I crawled 
to the top of the cliff and looked up the road and 
right at the curve she was trying to make I saw 
Mrs. McDonald and Mrs. Hall and I could tell 
that Mrs. Hall’s head was off and that Mrs. Me- 
Donald wasn’t hving. | am a nurse. I was going: 
up to help them, but I knew it was no use. 

@. All of the time that you were traveling 
toward Valdez was there much traffic coming from 
the opposite direction, do you recall? 

A. No. We had quite a number of cars at 42 
Mile—quite a number of cars passed by when we 
were stopped there, but after that we saw just 
a little traffic, just the Road Commission tractors, 
that I remember. [31] 

Q. I believe vou stated when you stopped just 
before going over Thompson Pass — incidentally,! 
vou have learned since that this divide you were 
crossing was Thompson Pass; is that correct? 

A. Yes. I didn’t know at the time where we 
were. 

@. But it was a long mountain road, as you have 
described it? 

A. Yes, and of course I have to take the Terri- 
torial Police’s word for it afterwards that we went 
approximately 314 miles down a 45-degree decline. 
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Q. At this point where you stopped just be- 
fore you went over the Pass, was there anything 
to prevent your staying there for a while? Were 
you in such a position that you could have stayed 
there? You indicated in your testimony that you 
wanted to stay there. Was there anything to pre- 
vent that, that vou could see? 

A. I am not quite sure. I believe that it was 
Mrs. McDonald’s opinion that we were blocking 
the road in the particular way we were parked 
and we weren’t sure whether there would be trucks 
coming or going, so she decided to go on. 

@. Did vou have your lights on? 

A. We had heghts on but they weren’t very pene- 
trating through the fog. 

Q. Did any truck or tractor come while you 
were stopped? An NO, Siv22] 

@. Do you recall passing any truck or tractor 
or automobile or vehicle after you proceeded over 
the Pass and down? 

A. No, we didn’t. The next car TE saw was when 
I crawled up the side of the mountain and got to 
the road. As I was crawling I saw some hghts 
eoming way down the road. It was my idea, in 
chat particular condition, that £ must get up there 
and flag them down and let them know there was 
eewreck. That was what 1 as tryiie to do, saad 
there were three service men; one stayed and two 
went back to Valdez and called emergeney help, 
and then a bus in the meantime came by going to 
Valdez, which picked up Bobby George and me. 
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@. And took you into town? 

A. And took us into Valdez. I couldn’t find 
Mrs. Aronson, though, when I was looking, and 
didn’t know until after I was in the hospital an 
hour or so that she was still up at the wreckage 
pinned under the car. 

Q. I believe it is your testimony, is it not, that 
so far as you and Mrs. Aronson were concerned 
you did not desire to go to Valdez and did not 
actually consent to it? 

A. That is my testimony. 

Mr. Johnson: You may cross examine. 


Cross Examination 

Q. (By Mr. Clasby): Mrs. Dickerson, as I un- 
derstand it, you wanted to come home to Fair- 
banks in preference to taking the side trip to 
Valdez? Wee Cecil [a 

Q. But after having had the discussion several 
miles before reaching the intersection of the Glenn- 
allen and the Richardson Highway and after learn- 
ing that the choice of the other three was to go 
to Valdez, you made no further remonstrance ? 

A. No, I didn’t make any further remarks as 
to my disagreement. 

Q. And as to Mrs. Aronson, do you reeall her 
making any further remark ? 

A. Not an opposing statement as such. 

Q. Then, on your direct testimony, you spoke 
again about you and Mrs. Aronson’s attitude to- 
ward proceeding to Valdez after the brakes had 
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been lost on the ear, and I didn’t get that too 
clearly. Did you mean that your attitude then was 
the same as it had been prior to coming to the 
intersection, or did you form a new concept? 

A. No, it was the same. We were agreed that 
we didn’t want to go, but we didn’t make any 
other opposing remarks after the majority de- 
cided to go, but we just had a fellowship of dis- 
agreement somewhat, so we stayed together in the 
back seat the rest of the trip. 

Q. But that had nothing to do with the vehicle 
itself being driven after the brakes had failed? [34] 

A. Our feeling about it had nothing to do with 
it. I would say no. 

Q. Because had the car been turned around and 
driven towards Fairbanks it would have been no 
different than in going on towards Valdez? 

A. I wouldn’t have agreed to going any further 
back than Glennallen Garage. That was my per- 
sonal feeling, that that was the wise thing to do, 
but being a guest on the trip I didn’t express it. 

Q. Did you express that? 

A. No, I didn’t. As I say, as a guest I ex- 
pressed my opinion one time and I didn’t continue 
to, but my opinion and my desire was to go back 
to Glennallen Garage, which was only 42 miles. 

@. I believe that there was another place even 
closer than that on the back of the trail. Do you 
teeall that? 

A. I was very unfamiliar with the Territory 
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and so was Mrs. Aronson and all the occupants of 
tlie cant: 

Mr. Clasby: Would the Court exeuse me a 
minute ? 

The Court: Certainly. 

Q. (By Mr. Clasby): I think I have the name 
correctly, but it is a rather strange one, Tazlina 
Lodge and Tazlina River, do you recall passing 
that at about Mile Post 79 or 80 from Valdez? 

A. No, I don’t. I don’t know just the course 
[35] of that detour at that particular time and I 
don’t know whether we were on the detour at that 
time, but I don’t remember passing it. 

Q. It would be, I suspect, the only reasonably 
large bridge that you would have crossed after hav- 
ing left the Glennallen junction prior to the acei- 
dent. ho jst don?t recall that. 

Q. You didn’t stop there on the way down? 

A. No, we didn’t. 

Q@. So you have no knowledge of the accommo- 
dations? i, SNO; sit, 

Q. Did you people have a “Mile Post’”’ with you 
on the trip? 

A. I don’t remember having a “Mile Post.”’ 

Q. O1ra map of the highway showing the places 
alone the highway ? 

A. I don’t recall. The driver might have had, 
but I don’t remember it. 

Q. Then, when it was proposed that the vehicle 
be driven after the brake fluid had drained out and 
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there were no brakes on the car, did you voice any 
objection to the car being driven? 

A. No, I didn’t. 

Q. Did Mrs. Aronson, in your hearing? 

A. No. We both realized we would have to get 
it fixed if we were going to get back home, but it 
was my thought that we probably would go to Mile 
Post 57, since that was recommended to us by the 
man in the pickup. [86] 

Q. Was there any discussion, as you recall, be- 
tween the people in the car relating te the danger 
of operating it without brakes? 

A. No. I was well aware of the danger to some 
extent, but there was very little I really could do 
about it. 

Q. Do you recall the mile from Valdez that is 
the sumnut of Thompson Pass? 

A. My understanding was that it was 21 miles 
on this side of Valdez that the wreck occurred. I 
don’t remember the mileage. 

Q. That would, then, make Thompson Pass 
about 24 miles north of Valdez; is that right? 

A. Roughly caleulating, yes, sir. 

Q. Had there been any mention of any specific 
reason for wanting to go to Valdez? 

A. Yes, there had been. It was to prolong the 
trip, in behalf of Mrs. Hall. 

Q. Sightseeing, or was there a church affair in 
Valdez? A. It was sightseeing. 

Q. Wasn’t a church affair going on at Valdez 
that you know of? ee Now sim 
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@. You mentioned that when you stopped at 
Mile Post 56 that you didn’t feel, as a guest, that 
you were in a position to get out of the vehicle, 
[37] and stay there. I couldn’t quite grasp your 
meaning. Was it because you didn’t have the money 
to pay for accommodations ? 

A. Yes. I wasn’t financially able, myself. I 
couldn’t speak for anyone else. 

Q. Were you merely embarrassed about asking 
for a loan or wasn’t it possible to get a loan from 
anyone else? 

A. I was embarrassed. I don’t know the finan- 
cial situation of anyone else in the ear. 

Q. Did it impress you that 1t would have been 
a sensible thing to do, however? 

A. Had T had any idea of the consequences of 
the trip, I suppose I would have taken the chances 
of being eaten by wild animals rather than 

Q. It did occur to you when you were at 56 
Mile that it would be sensible for you to get out 
there and stay? 

A. We were aware of the danger, but I did not 
entertain the idea of leaving the party. I was with 
them, I had been invited, and T didn’t particularly 
entertain the thought at all of leaving the party. 
At this point Mrs. Aronson and I asked Mrs. Me- 
Donald to let’s stop and have pie because we had 
heard they served good pie there, and she didn't 


care for pie so we went on. 
Q. Do I understand that throughont this trip 
you were the guest of Mis.—all the people in the 
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ear were the guests of Mrs. McDonald to the extent 
[38] that Mrs. McDonald paid for the hotel and 
other accommodations, the gas, oil and meals, and 
so on? 

A. It was my understanding that we were guests 
of Mrs. McDonald and Mrs. Hall combined, for 
they had planned the trip already. 

Q. And those two ladies took care of the ex- 
penses ? 

A. They did of mine, except for several meals 
Mrs. Aronson insisted on paying my ticket herself, 
but other than those meals Mrs. Hall and Mrs. 
McDonald financed the trip, so far as I know. 

Q. Do you believe from your experience that 
on this trip Mrs. McDonald was a reasonably care- 
ful and cautious driver? 

A. Well, I hesitate to mention it, but no, I had 
not felt too safe from the first day, because she 
did take her half of the middle of the road even 
on the mountains around Anchorage and I was 
already tense. 

Q. In any other respect, did she evidence care- 
lessness ? 

A. On the trip to Anchorage we almost col- 
hided head on around a curve with a car. 

Q. How about from the time that the brake 
fluid was lost on the south? 

A. I felt that she was fairly careful, as care- 
ful as you could be under the circumstances with 
her actual handling of the material she had avail- 
able there. 
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@. I have no other questions. Just a moment. 

By the way, about how long were you parked 
[39] up on or near the summit of Thompson Pass? 

A. JI would estimate less than ten minutes. As 
far as I can recall, it was only a short while. 

@. You mentioned a prayer that each led. Do 
you mean to themselves, or outloud? 

A. No, we prayed audibly, each one. Each one 
led a short prayer audibly. 

@. Audibly? - <A. Yes. 

Q. Was that just after the decision to go ahead 
on the mountain? 

A. Well, we didn’t stop there to discuss whether 
or not we were going over. The fog was the thing 
that caused me to ask her to stop. The fog was 
so thick. 

Q@. What I mean, however, did you say the 
prayer after having decided to go forward down 
the mountain? 

A. Iam not quite clear about the question. The 
decision to go, I suppose, was made finally at 
Male 57 to go to Valdez. 

Q. I am trying just to clear up in my mind 
some of the time sequences in yom: direct testi- 
mony, Mrs. Dickerson. As I xeeall it, vou men- 
tioned that you stopped at this location very near 
the summit—Mrs. McDonald did at vour request— 
and that the fog was rather heavy, and after being 
there for about ten minutes or so Mrs. McDonald 
[40] thought she could see ahead and it was clear- 
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ing enough so she thought she could go ahead. Also 
a prayer was said. 

What I would hike to know: did you say the 
prayer just after stopping, some ten minutes later 
talk about going ahead, and finally going ahead, or 
did you say the prayer after you had decided that 
it was clear enough to proceed and start to go 
down the mountain ? 

A. We stopped, and when we stopped I sug- 
gested we have prayer about the remainder of the 
trip and, after we had closed the prayer, which 
took a very few minutes—Mrs. McDonald was very 
tired, you could tell, and so were all the rest of 
us, and we relaxed and hardly anything was said. 
After a few minutes Mrs. McDonald said, “I be- 
lieve the fog has lifted and we will try it a little 
while further,’’ because we didn’t know whether 
we were right at the top or how much further we 
had to go. 

Q. And it was then only a short bit later that 
you realized you were at the top? 

A. Yes, I would say about ten minutes from 
the time we started until we got off. I don’t recall 
tie time, but it was a short while before we real- 
ized we were at the top. 

Q. And had started down the other side? 

Q. And had started down the other side, yes, sir. 

Q. There was then no step at what you would 
eali the actual summit? 

A. I wondered after going over the road since 
[41] then once if we weren’t actually at the wind- 
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ing part of the road at the summit where we 
stopped because it was such a short time before 
we realized we were heading slightly over and 
down. 

Q. At the time you people did stop, you didn’t 
realize you were at the summit? 

A. No, we didn’t. 

Q. Then, when Mrs. McDonald said, “Well, it 
is clearing a little; I think we can go ahead,’ did 
you or anyone else in the car at that time object 
to going ahead? 

A. No, we didn’t object at that time. 

Q. Specifically with relation to Mrs. Aronson, 
you did not hear her object to going ahead? 

A. No. As I said before, as far as we could 
tell, we had the road blocked because we stopped 
right on the tracks. The fog was so thick that you 
were afraid to turn to either side. 

Q. It had begun to clear, as I understand it? 

A. Mrs. McDonald thought it had cleared. 

Q. So she could tell where she was in the road? 

A. She felt she could. I didn’t see any change 
myself. 

Q. But you don’t recall hearing Mrs. Aronson 
object to the party continuing at that point, then? 

A. No, we didn’t verbally object. 

Q. As I recall your testimony, when Mis. Mc- 
Donald started driving that she was keeping it at 
around twenty miles an hour? 

A. She had tried to maintain that speed after 
[42] we had the trouble earlier at Mile 42. 
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Q. And it was not until you were picking up 
speed because of the downgrade that the speed in- 
ereased over the twenty miles an hour? 

A. When we started down the other side, of 
course, the speed increased. 

Q. I direct your attention to the country after 
the brake fluid had heen lost. Was there some roll- 
ing country in there? 

A. Yes, there had been some rolling country. 
To my recollection, though, it was not until the 
latter part that we got into too many hills and 
mountains. 

Q. Had you observed any occasions in this roll- 
ing country where Mrs. McDonald would control 
the speed of the ear on the shght downgrade by 
using the hand brake to keep it within the 20 
miles an hour range? 

A. Yes, that was her only means of keeping the 
ear in control, or at least braked. That was her only 
inethod of braking. 

Q. Had you observed her do that several times? 

A. Yes, sir. 

®. And it worked efficiently ? 

A. Yes, it worked. 

@. But on the Valdez side of the summit the 
hand brake just was not able to control the car; 
is that right? 

A. When she started pulling it up the burning 
[43] odor occurred and, of course, the harder she 
pulled the more it burned, so finally the car was 
rolling at such a speed she realized the hand brake 
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was gone, so she focussed her attention on this 
gear, trying to get it into mountain gear, the 
mountain gear of a Dodge 1953. 

Q. 1953 Dodge? A. Yes, sir. 

Q. Are you familiar with a 1953 Dodge? Have 
you driven them? 

A. Not at that time. I was absolutely unfamiliar 
with the automatic shift. We had used conventional 
shift altogether in our family ear. 

Q. To sum up your testimony, then, as I under- 
stand it, at no time, neither you nor Mrs. Aronson 
objected to the car going on because the brakes 
were defective? 

A. We did not verbally object after we had 
stated our desire earlier but everyone in the car 
was well aware of it, I am sure. 

Q. Now I have just a little different thing in 
my mind. I understand you and Mrs. Aronson 
wished to go to Fairbanks rather than Valdez. 

Now I would like to know, just to sum up, neither 
you nor Mrs. Aronson made any objection to the 
automobile being driven without brakes? 

A. As JI reeall it, no verbal—we didn’t speak our 
objection. [44] 

Q. You may have had mental reservations? 

A. We had many desires not to go. My reason 
was that J was a guest and it wasn’t really my de- 
cision to make, since I was not financing the trip 
and it wasn’t my ear; I wasn't the driver, and so 
to be socially polite I felt at that time I would 
let the one make the decision who was doing those 
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things, and I feel sure Mrs. Aronson felt the same 
way. 

Q. But you did that with an awareness of the 
danger and peril of going forward? 

A. I did, personally, I did. 

Mr. Clasby: I have no other questions. 


Redirect Examination 

Q. (By Mr. Johnson): Now, you have said that 
you made no verbal objection. By the same token 
you made no verbal consent? 

A. No, I didn’t, absolutely didn’t consent to 
going on. 

@. And do you believe that 1f Mrs. McDonald 
had been a competent driver that she would have 
been able to put the car in low gear at the top of 
the hill and used the compression as a brake? 

A. Yes, we have learned since that had she 
known how to accelerate the motor to speed of the 
wheel, she could have put it in mountain gear. 

@. And she had plenty of opportunity to do 
[45] that even at the time you were stopped? 

Mr. Clasby: We object, if the Court please, to 
the form of the question. This 1s counsel’s witness; 
not mine. 

The Court: Sustained. 

Q. (By Mr. Johnson): Do you believe from 
what you have stated that Mrs. MeDonald had 
ample opportunity to put the car in low gear as 
she started to move away from this point of, well, 
the prayer? 
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A. Yes, she did. I want it clear 
Mr. Clasby: Just a moment. The question is an- 

swered and I think she shouldn’t go any further 

with it. 

The Witness: May I say from the very peak of 
the summit? 

Mr. Clasby: Just a moment. This may be quite 
material, and I would prefer that your testimony 
be in response to a question by counsel. 

Q. (By Mr. Johnson): Will you explain what 
you have in mind or what vou thought at the time? 

Mr, Clasby: Just a moment. [don’t likewime 
witness turned loose. I want to be able to object 
if it should be irrelevant or immaterial. 

The Court: Yes. I think the question should be 
more definite. I was going to suggest that we go 
back and read the question and answer and see if 
she had completed it. 

(Thereupon the question and answer were 
read by the reporter.) [46] 

Mr. Johnson: Did you fully answer the ques- 
tion ? 

The Witness: No, sir. E wanted to explain. 

Mr. Clasby: Just a minute. How else can the 
question be answered except yes or no, and the 


witness has answered ‘‘Yes.”’ 

The Court: J think it is true. He mav puta 
other question. She has answered the question, 
“Yes.’’ Do you wish to qualify your answer? 

The Witness: No, there was no qualification. It 
Was an explanation. Yes, from the time of the 
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prayer she could have, had she known how, she 
could have from the summit to the time that the 
brake burned out. 

Mr. Clasby: Just a moment. Now we are get- 
ting into a realm of speculation and guessing. I 
concede that the witness is correct, that a person 
with a vehicle standing still has an ample oppor- 
tunity to put it in low gear. She was at the sum- 
mit and she didn’t know she was at the summit. 

The Witness: That was what I wanted to make 
clear. 

Mr. Clasby: Beyond the summit, we are getting 
into speculation. 

The Court: I think that is true, but you may 
proceed by question, answer, and objection. 

Q. (By Mr. Johnson): After you reached the 
summit, what, if anything, could Mrs. McDonald 
have done at that time with reference to putting 
[47] the car in low gear, if you know? 

Mr. Clasby: To which we object, if the Court 
please. It has not been shown that this woman had 
the knowledge from which to make such a guess. 

The Court: I thought that was true, Mr. Clasby, 
but she has been permitted to answer a number of 
such questions without objection. She said she has 
nad no experience with that type of gearshift. 

Mr. Clasby: She said at that time, but she had 
subsequently learned, but we permitted her to an- 
swer questions so the Court and counsel could un- 
derstand the kind of gearshift employed. We can 
form our own conception from those answers. Now 
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she is being asked to testify as an expert as to 
what this woman could have done. 

The Court: J sustain the objection. 

Q. (By Mr. Johnson): What, if anything, did 
she do with reference to putting the car into low 
gear as you went over the Pass? 

A. At the very time we reached the summit she 
Was in a gear, because she drove over in a gear, 
but from the time we were at the summit until 
the brake was gone she had somehow gotten the 
gearshift in neutral on the car, and when she 
reached for the brake, when she pulled the brake 
all the way up, at that particular time the ear 
was in neutral, because I was watching over her 
shoulder, as I said before, and it is clearly [48] 
labeled “‘neutral, mountain gear’’ on that gearshift, 
but after the brake had gone the speed was such 
that she could not get it from neutral into gear. 
she tried hard, almost half the way down, to do 
that, but she wasn’t able to, so after a while she 
eut off the switch and just made no other attempt 
except to hold the car in the road. 

Mir Johnsons 9 think that as ail: 

Mr. Clashy: We have no other questions. 

Myr. Johnson: Thank you, Mrs. Dickerson, unless 
the Court has some questions. 

The Court: No, that is allP aan yor 

(Witness excused.) 

The Court: We will take a ten-minute recess. 

Clerk of Court: Court is recessed for ten min- 
utes. 
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(A ten-minute recess was taken.) 
Clerk of Court: Court is reconvened. 


Mr. Johnson: If the Court please, due to the 
fact that I have not had an opportunity to read 
the deposition which was taken in Beaumont, Texas, 
and therefore am uncertain as to whether or not 
IT might want to introduce it myself, I am reluctant 
to vest at this time until I have an opportunity 
to read it. 

The Court: It has arrived, has it? 


Mr. Johnson: Yes. It is in the file, if the Court 
please. It arrived at the Clerk’s Office this noon. 

The Court: How lengthy is it? [49] 

Clerk of Court: 131 pages, your Honor. 

Mr. Johnson: And unless it is not agreeable, I 
would suggest that we recess until ten o'clock to- 
morrow morning, or earlier if the Court so de- 
sires, and then I would have an onportunity to 
know whether or not I might want to introduce it. 

The Court: Does the defendant have any objec- 
tion to the motion of the plaintiff? 

Mr. Clasby: No, I have no objection to him hay- 
ing time to look the deposition over and decide 
whether he wants to introduce it as a part of his 
case. 

The Court: Verv well, the hearing of this cause 
will be adjourned until ten o’clock tomorrow 
morning. 

Mr. Johnson: Thank you very much, your 
Honor. May I have leave to withdraw the deposi- 
tion and take it to my office? 
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The Court: ~Do youthaye a copy of 1, )3i: 
Clasby ? 

Mr. Clasby: JI was supposed to have one but it 
hasn’t arrived yet. 

The Court: JI am wondering, you wili want to 
examine it, too, I presume. 

Mr. Clasby: I got it out of the Clerk’s Office 
and spent my noon hour looking at it. I have gone 
over about two-thirds of it. If I get my copy, I will 
let Mr. Johnson know; otherwise, if I could have 
it about 8:30 in the morning it would probably 
worl out all right with mie. 

Mr. Johnson: Yes, IT will be through with it. 

The Court: That is fine and I will permit Mr. 
Johnson to withdraw it. 

(Thereupon, at 3:10 p.m., October 8, 1956, an 
adjournment in this cause was taken until 
10:00 a.m., October 9, 1956.) 


Fairbanks, Alaska, October 9, 1956 

Be It Remembered, that the trial of Cause No. 
7728 was resumed at 10 a.m., October 9, 1956, 
plaintiff and defendant both represented by coun- 
sel, the Honorable Vernon D. Forbes, District 
Judge, presiding. 

Clerk of Court: Court is now in session. 

The Court: Are counsel ready to proceed in 
Civil Cause 7728? 

Myr. Johnson: The plaintiff is ready, your Honor. 

Mr. Clashby: The defendants are ready. 

The Court: Very well, you may proceed. 

Mr. Johnson: If the Court please, the plaintiff 
feels that the deposition of the defendant’s witness, 
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George A. McDonald, Jr., would be of material help 
to the Court and for that reason we request that 
it be read at this time. 

The Court: Are there any objections? 

Mr. Clasby: JI understand that counsel has that 
privilege under the Federal Rules; however, he 
makes the witness his witness when he does so. 

The Court: And I understand that the offer is 
[51] in toto; you are offering the entire deposition ? 

Mr. Johnson: Oh, yes. 

The Court: Very well. 

Mr. Johnson: Do you want me to read the whole 
deposition ? 

Mr. Clasby: Yes. He is your witness, and I 
have a right to object anywhere along the line. 

(Thereupon the deposition of George A. Me- 
Donald, Jr., was read into the record by plain- 
tiff’s counsel, with the following interpolations 
during the reading:) 

Pages 4 to line 20 on page 17: 

“Deposition and answers of George A. McDon- 
ald, J1., witness for defendant, who resides in 
Jefferson County, Texas, taken on the 4th day 
of October, A.D. 1956, before me, Odessa J. Smith, 
Court Reporter and/or Notary Publie in and for 
the County of Jefferson, in the State of Texas, at 
the law offices of Strong, Moore, Pipkin, Strong 
& Nelson, at Beaumont, Texas, between the hours 
of 10:00 o’clock a.m. and 1:30 o’clock p.m. of said 
day, in accordanee with the accompanying agree- 
ment of counsel. And the said George A. McDonald, 
Jr., the witness named in said agreement hereto 
annexed, personally appeared before me to depose 
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in said suit pending in the District Court of the 
District of Alaska, Fourth Division, wherein Harl 
G. Aronson is plaintiff, and George A. McDonald 
is defendant; and that I was then and there at- 
tended by Howell Cobb, Esq., counsel for plaintiff, 
and Chas. 8. Pipkin, Esq., counsel for defendant; 
the said George A. McDonald, Jr., being by me 
first carefully examined, cautioned and sworn to 
tell the truth, the whole truth and nothing but the 
truth, touching his knowledge of the matters and 
things in controversy in said cause, deposes and 
says as follows, to-wit: 

Mr. Pipkin: Now I believe we have a stipula- 
tion here to the effect that this deposition may be 
taken on oral deposition. 

My. Howell Cobb: Why don’t you attach that 
stipulation or have her make a copy of it? 

Mr. Pipkin: Let’s let it go back with the depo- 
sition. I would like to have the further stipula- 
tion that we waive the reading of the deposition 
and signing by the witness. We are willing to do 
that since he is our witness, for the purpose of 
this deposition. Are you agreeable to waiving the 
signature ? 

Mr. Cobb: Yes. I don’t see how we can do other- 
wise since it is set next Monday, and of course I 
don’t know whether all of the matters are con- 
tained in this stipulation but plaintiff would re- 
serve the right to make all objections other than 
slenature and formalities until the time of trial. 

Mr. Pipkin: lLet’s modify that, exeept as #6 
leading questions on my part. I would like to, as 
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to the form of my question to which you think it 
is leading, you tell me so I may reframe the ques- 
tion, and all other objections be made at the time 
of trial. 

Mr. Cobb: All right, because I don’t know 
whether the rules of evidence are the same in 
Alaska, I presume so, so I will object to all lead- 
ing questions, I won’t object to all but I will sug- 
gest the objection will be made now rather than 
at the time the deposition is introduced. Actually 
T don’t think that’s important, Mr. Pipkin, because 
this is a trial before the Court, but I will make 
those objections at this time. Please enter our ap- 
pearance for the plaintiff, Miss Odessa. 

Mr. Pipkin: I understand from the statement 
in the letter to me that the practice there in Alaska 
—in this Court in Alaska is governed by the Fed- 
eral Rules of Civil Procedure in the District Courts 
of the United States. 


GEORGE A. McDONALD, JR. 
having been first duly sworn, testified as follows, 
to-wit: 

Direct Examination 
(By Mr. Pipkin): I will ask you your name. 
George A. McDonald, Jr. 
George A. McDonald, Jr.? A. Yes, sir. 
Mr. McDonald, you speak out distinctly be- 
cause the nodding of the head or shaking of the 
head or whatever you do, she ean’t get that down 
on paper, so you will have to speak out and not 
make signs. Now you understand what we are do- 


OO? 
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ing here, we are taking what is known as your oral 
deposition, which means that you are now placed 
under oath which has been administered by the 
Notary Public, and you understand, do you not, 
that you are testifying now under oath the same 
as if you were in Court? 

Yes, sir, I do. 

Have you ever been in Court? 

No, sir, I haven’t. 

How old are you? A. Eighteen, sir. 
When was your eighteenth birthday? 
Mareh Ith. 

Where do you live now? 

I am living at 695 Anchor Street, here in 
Beaumont. 


POPOOP DO Pp 


Is that in Jefferson County, Texas? 

Yes, sir, Jefferson County, Texas. 

With whom do you live there? 

With my aunt, Katy Smith. 

How long have you been there? 

Sinee 1953. 

You have been living there sinee 1953? 

NY eseesii 

When were you last in Alaska? 

Let’s see, I believe it was September of 1953. 


OPOPOPrPOorPOoPS 


Where does your father and mother lve— 
pardon me, your mother is deceased? 

Yes, si. My daddy is married again. 

And where does he live? 

He is living at 1195 Washington Boulevard. 


ee” al 


What city, town and state? 


George A. McDonald 79 


(Deposition of George A. McDonald, Jr.) 

A. Beaumont, Texas, in Jefferson County. 

Q. Do you expect to be in Alaska at any time 
soon? ne No, see iadriet: 

Q. You do not expect to be there, or do you, 
during the month of October, 1956? 

me No, sir, [ dont. 

Q. Are you presently, or not presently, in the 
military service? 

A. I am in the military, in the Air Force. 

Q. You are now—what is your—are you sta- 
tioned in Beaumont? 

A. No, sir, I am stationed in Loring Air Force 
Base, Limestone, Maine. 

Q. Limestone, Maine, what is the occasion for 
your being in Beaumont at this time? 

ye Iam on leave: 

Q. And how long have you been here this time? 

A. Ihave been here since the 28th of September, 


Q. Where were you previously stationed ? 

A. Amarillo Air Force Base, Amarillo, Texas. 

Q. When are you destined to report, ordered to 
report in Maine? 

A. The 22nd of October of 1956. 

Q. Uh, huh. Now the defendant in this case, Mr. 
George A. McDonald, is your father? 

A. Yes, sit. 

Q. Where were you lhving during the year 1953, 
where did you reside? 

A. We were living in Fairbanks, Alaska. 

Q. With whom were you residing there? 

A. I was living with my mother and dad. 
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Q. And what was your mother’s first name? 

A. Naomi—N-a-o-m-i. 

Q. Mrs. Naomi McDonald? A. Yes, sir. 

@. Was your father working at Fairbanks, 
Alaska, at that time? 

A. Yes, sir, he was working. 

@. What kind of business was he in? 

A. He was in the used car business. 

@. You were how old in October, 1953—were 
you living there during the whole year in 1953? 

A, Yes, sir, 1 mms. 

Q. And that was at Nome? 

Ae Noe slr, Wabriaiics, 

@. At Fairbanks, Alaska? A. Yes, sir. 

Q. In July, 1953, were you a passenger in an 
automobile in which there was an accident? 

A. Yes, sir. 

Q. What was the occasion of vour being there? 

A. Well, we went to Anchorage to see 

Q. Now wait just a minute, let me state it this 
way, what are the facts with reference to whether 
or not you made a trip in an automobile with some 
other people on or about the 30th of July, 1953, 
or just prior thereto ? 


A. You mean why did we make the trip? 

©. No, I said did you make one? 

ee» Wes, sims J did: 

Q. With whom did vou make that trip? 

Aa Se Tiot incr. 

Q@. “Sits. Naonn Hall? A. No, McDonald. 
Q. Sure, Mrs. Naomi McDonald. 
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A. Yes, sir, and Mrs. Andrew J. Hall. 

Q. Mrs. Andrew J. Hall, and who else was in 
the car? 
And Mrs. Dickerson, our pastor’s wife. 
Do you remember hex first name? 
Alvelda Dickerson, and Mrs. Earl Aronson. 
Is that A-r-o-n-s-o-n ? A. Yes, sir. 
Do you know whether she was junior? 
No, I don’t know. 
Do vou know Mrs. Aronson’s first name ? 
Flo—Flo Aronson. 
Now how many in number were in the ear, 
2 A. Five, sir. 
How many men in the car? 
Just myself. 
You were the only man present? 
Yes, sir. 


j=) 
OPOPDAZOPOPOOPO>P 


And there was your mother, check it and see 
if I have got it down properly in my own mind, 
your mother, Mrs. Naomi McDonald, Mrs. Dicker- 
son—— A. Yes, sir. 

Q@. What did you say her first name was, Flora ? 

A. No, Mrs. Dickevson’s name was Alvelda. 

©. Who was the other? 

A. Mrs. Andrew J. Fall and Mrs. Earl Aronson. 

Q. Then vou savy there was a total of five people 
mathe car? A. Yes, sir. 

Q. Now, in making this automobile trip, from 
what point did vou leave, from what city? 

A. We left from Fairbanks and went to An- 
chorage. 
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Q. Do you remember the day you left Fair- 
banks, and if so, what date it was? 

A. Well, I will have to think a minute. I believe 
it was about the 28th of September of 1953. 

Q. In whose car did you leave, whose car was it? 

A. It was my mother and daddy’s car—did I 
say September 28th? 

Mr. Cobb: Uh-huh. 


A. J mean July 28th. 

@. You want to make the correction to July? 

A. Yes, sir, make the correction. 

@. You started out from what point? 

A. We started out from Fairbanks. 

Q. From Fairbanks, Alaska? A. Yes, sir. 

Q. At what time of day did vou start your trip? 

A. I couldn’t tell you, sir. 

@. You don’t recall? A. I don’t recall. 

Q. Where were you proceeding to, what was 
vour destination? A. Anchorage. 

@. Anchorage, Alaska? 

A. Yes, sir. At the time we left Fairbanks our 


destination was Anchorage. 


Pore 


What kind of car was it? 

It was a 1953 Dodge, Coronet. 

A Coronet, who was driving when you left? 
My mother. 


Q. Where were you seated in the car? 

A. By the right front door, in the front seat. 

Q. And who was on the front seat besides your 
mother? 


A. My mother was driving, Mrs. Hall was sit- 
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ting in the middle, and I was sitting by the pas- 
senger door in the front seat. 


Q. You mean by passenger door, the right hand? 
A. The right-hand side, yes, sir. 
@. Anyone on the rear seat? 


A. Yes, sir, Mis. Dickerson was sitting on the 
left side of the car in the back, and Mis. Aronson 
was on the right. 


Q. Well, you proceeded then from Fairbanks to 
Anchorage in one day, or what are the facts? 


A. Yes, sir, in one day. 


Q. And about what distance was that, just an 
estimate ? 


A. I would say about 400 miles, approximately. 

@. State whether or not the trip was made all 
at one time, or In one day? 

A. It was made in one day. 

Q. Do you know of your own knowledge as to 
whether or not this trip had any particular pur- 
pose, and if so, what was the purpose of the trip? 

A. ‘There was a purpose. We were going to An- 
chorage to see a friend of ours, and we were going 
to Valdez to a religious meeting. 

@. Had you discussed going to Valdez before 
you left Fairbanks? 

A. I don’t know if they had discussed it or not. 
All I know, when we left Anchorage we were going 
to Valdez to this religious meeting. 

Q. Did you go to Anchorage to attend a religious 
meeting? 
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A. No, sir. We went to Anchorage to see a 
friend of ours. 

Q@. And was it a mutual friend? 

A. It was a mutual friend, yes, sir. 

Q. What was the relationship of you folks in 
the car, were you any kin to these people besides 
your mother? 

A. No, sir. They were just friends of ours. 

Q@. Were they any kin to each other? 

As NG, cir: | 

@. Who had planned this trip, do you know? 

A. Well, no, sir, not offhand. I believe they 
were all just really talking about going, I don’t 
know who is the one that started talking about the 
trip. 

@. Was this, or not, a mutual friend you had 
down there? A. Yes, sir. 

@. Now was there any untoward event, anything 
out of the ordinary that oceurred on the trip from 
Fairbanks to Anchorage? . A. No, sia 

Q. Did you get to Anchorage in the nighttime? 

A. We got there, it wasn’t quite dark. It was 
in the late evening. 

Q. Did vou visit the friends? 

A. Yes, sir, we went by and saw her. 

Q. Well, where did you spend the night? 

A. We spent the night at one of the motels 
there. 

Q. Did vou all go in the friend’s house and visit 
with them socially? 

A. Yes, sir, we were all good friends. 
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Q. Where had you known this friend? 

A. In Fairbanks. She used to work in the 
ehurch. 


@. You spoke about the church, state whether 
or not everybody in the car that made the trip 
from Fairbanks to Anchorage were all members of 
this same church, if you know? 

A. Yes, sir, we weve all members of the same 
church. 

@. What church was it? 

A. First Baptist. 

Q. Had you all traveled together before? 

A. No, sir. 

@. What are the facts as to whether or not you 
had any car trouble on any part of the car, or en- 
gine, or any of the equipment on the car between 
Fairbanks and Anchorage? 

A. No, sir. We had no trouble with the car 
whatsoever. 

Q. Now, when you got to Anchorage, state 
whether or not you spent the night? 

A. Yes, sir, we spent the night, I believe it was 
the Western Motel in Anchorage. 

Q. Now, on the next day, did you visit the 
friend again? 

Yes, sir, we went by and saw her again. 
And did you have a meal with her? 

I don’t recall that. 

All of you stayed together all the time? 
Yes, sir. 


a as 
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Q. Did you separate after you got to Anchor- 
age ? A. No, sir, we all stayed together. 

Q. Now, state whether or not there was any dis- 
cussion had in your presence and hearing between 
all of you people who had made this trip down 
there, as to whether or not you should return to 
Fairbanks or proceed to some other city or place? 

A. I don’t recall any discussion on anything 
Wee alreney sata, Stub, 

@. Well, when was it decided, if it was, or was 
it discussed as to whether or not you should pro- 
ceed on to Valdez? 

A. Yes, sir, we decided we would go on to 
Valdez from Anchorage. 

Q. What was the purpose in going to Valdez? 

A. To a religious mecting. 

Q. Was there any particular meeting going on 
there? 

A. Yes, sir, it was the Southern Baptist Re- 
vival, and we were going down to the meeting. 

Q. Now, who entered into, if you know of your 
own knowledge—did you hear a discussion between 
the people that made up your traveling party, and 
that’s the people you have named were in your car, 
eoming down from Fairbanks to Anchorage, was 
the matter discussed generally between you? 

A. Not that I know of, six. 

Q. Who made the decision to go to Valdez? 

A. Siiitey aubcid: 

Q. Well, did you hear any discussion about go- 
ing to Valdez to this revival? 
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My. Cobb: It is understood all my objections 
to this might be considered hearsay, is that right, 
sir? 

My. Pipkin: Yes, sir, that’s right, you are not 
waiving them, if they want to make them up there.” 

[The following matter is from the District 
Court Reporter’s Transcript: | 


After reading through line 20, on page 17 of 
the deposition: 

Mr. Johnson: J haven’t renewed any objections 
of that kind, your Honor, and we are going to go 
ahead with it. 


(Continued reading from Hne 21, page 17 of the 
deposition through line 21, page 21, ‘‘Mr. Cobb: 
That calls for a conclusion and hearsay.’’ 


“Q@. Did you have any discussion with anybody? 

nee No, sire § didnt. 

Q. Was it talked over? 

A. I didn’t say anything about it, I was just 
on vacation and just going along. 

Q. As to the others, did you hear any discus- 
sion between them about going to Valdez? 

A. Yes, sir, I beheve they said something 
about it. 

@. When you left Anchorage, I will ask you 
whether or not you had some destination in mind ? 

A. Yes, sir, when we left Anchorage, we were 
roing to Valdez. 

Q. Did you know of your own knowledge that 
you were going to Valdez? De Vess site 
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Q. Did you understand what they were going 
for? A. Yessir, S08did. 
@. Did you ever reach Valdez? A. Novena 
Q. Now, from Anchorage over to Valdez, about 
how far is it? If you don’t know the exact num- 
ber of miles, give your best estimate. 
A. J would say close to 300 miles. 
Q. Do you recall what time of day you left 
Anchorage? Ne) sit clon 
Was it daytime? A. Yes, sir, 1¢ was. 
Who was driving? A. My mother. 


We were in my mother’s and daddy’s ear. 
Was that the same ear you left Fairbanks 
in? A. Yes, sir, the same car. 
Do you know of your own knowledge any- 
thing about your mother’s experience as a driver? 
A. Yes, sir, she was a good driver. 
Q. Do you know how long she had been driving? 
A. No, sir, not offhand. I would say, mayhe, 
fifteen years. 
Q. Did you drive any on the trip from Anchor- 
age toward Valdez? 
A. Yes, sir, | drove for about 30 minutes; iar 
was right after we left Anchorage. 
Q. Did anvone else drive the ear besides lier 
and you? poe MO, Sit; 
Q. Now what was the nature of the terrain on 
the road with reference to whether it was hilly or 
mountainous from Anchorage over to Valdez? 


Q 
Q 
Q. And whose car were you in then? 
A 
Q 
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A. We had smooth, flat road wp until about 35 

miles outside of Valdez. 

What highway were you traveling on? 

The Richardson. 

Called the Richardson Highway ? 

piesrsir: 

State whether or not that’s the main high- 
way from Anchorage to Valdez? 

A. Yes, sir, it is the main road. It is the only 
road. 

Q. Now, did anything out of the ordinary occur 
to the automobile between Valdez and—as you were 
traveling towards Valdez, that is, the public high- 
way, the Richardson Highway, between Anchorage 
and Valdez, I am not referring to the actual acci- 
dent, I am referring to anything that may have 
happened before that, something that might have 
happened before that? 

A. Yes, sir, we punctured our brakeline. 

Q. What were the circumstances of that? 

A. Well, the road was under construction in 
places, and was so bad in places it called for us 
to go from one side to the other, and they had a 
long strip of dirt piled wp in the middle of the 
road, and my mother had to cross that pile of dirt 
to get on the other side of the road, and she hit 
a rock and it broke our brakeline, punctured our 
brakeline. 


OPOoPe 


Q. Did you have occasion to observe where the 
brakeline was broken? 
A. Yes, sir. I thought at first that we had punc- 
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tured our gas tank, so I asked her to stop and let 
me look. 

Q. All right, and what called your attention to 
the fact that something may have happened, or 
may not have happened ? 

A. Because it made a noise, the rock hit mighty 
hard. 

@. Was the road graded up? 

A. Yes, sir, it was graded up and dirt was piled 
in the middle of the road by a grader. 

@. Was there a crew along working on the road? 

A. No, sir, it was late at night. 

Q. At the time you speak of trouble with your 
brake linmg, or your brakeline, it was nighttime? 

A. Yes, sir, it was approximately midnight. 

Q. Do you know what point you were on the 
road to Valdez? 

A. Yes, sir, we were about 57 miles outside of 
Valdez. 

Q. How do you fix that, was the road marked 
in any way? A. Yes, sir, it has mile posts. 

@. Had you experienced any trouble with the 
brakes up until that point? 

A. No, sir, we had perfectly good brakes until 
that point. 

Q. Is it your testimony you heard a noise like 
a rock striking under 

Mr. Cobb: That calls for a conclusion andsligm 
say.’’ 


[The following matter is from the District 
Court Reporter’s Transcript :] 
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Mr. Johnson: We will renew that objection, your 
Honor. 

The Court: He may answer. 

(Continued reading deposition from line 22, page 
21, through line 13, page 76, the last question being: 
“There wasn’t any actual choice as to the passen- 
gers about getting out and staying in the middle of 
the wilderness in the middle of the night, was 
there ?’’) 

“Q. What called your attention to it? 

A. Well, the noise of the rock. 

Q. Did you get out of the car? 

A. Yes, sir, I got out to see if the gas tank was 
hurt, and there was brake fluid all over the ground. 

Q. All right, and you saw it? 

A. I saw it, and smelled it. 

Q. Are you familiar with the smell of brake 
fluid ? A. Very familar. 

Q@. What did you do then, if anything? 

A. I walked around to her side of the car and 
leaned against the window and told her the brake- 
line was punctured and we didn’t have any brake, 
and she tried the pedal and it went to the floor. 

Q. Your mother was driving at that time ? 

A. Yes, sir, she was driving at that time. 

Q. Do you recall on what side of the car the 
brake fluid seemed to be coming out of it? 

A. Jt was dark and I couldn’t see, but the best 
I could tell by the smell and where the puddle of 
fluid was, I think I would say it was back elose 
to the left rear wheel. 


92 Earl G. Aronson, etc. vs. 


(Deposition of George A. McDonald, Jr.) 

Q@. What are the facts, you actually got down 
and actually examined the brakes, or the hose, or 
whatever it is? 

A. No, sir, I didn’t crawl under the car and 
cheek it. 

Q. These other parties in the ear, do you recall 
whether they were all awake? 

A. They were all awake. 

(). How long did you stop there? 

A. About five minutes. 

Q. State whether or not at that point on the 
Was any 


highway, whether or not there were any 
town, houses or garages, or anything? 

A. No, sir, not right in that immediate vicinity. 

Q@. State whether or not there was any discus- 
sion by your mother with you in the car, in the 
presence of these other people that were in the 
car, as to whether you should proceed or not pro- 
ceed ? 

A. Yes, sir, there was a discussion, and they 
decided to go on any try to find a place 

Q. Wait a minute, there was a discussion? 

Ape Yess sim 

Q. Was it a general discussion between you folks 
in the car? 

A. Yes, sir, it was discussed by everybody in 
the car. 

@. Did you reach a 1manimous decision as to 
what you should do? 

Mr. Cobb: TI am going to object to that. 

@. All right, did anyone want to stay there? 
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Mr. Cobb: That would be objectionable, too, Mr. 
Pipkin. 

@. Did you hear anyone say whether they 
wanted to stay or they wanted to go on? 

A. Yes, sir, they all decided to go. 

Mr. Cobb: I object to that as not being respon- 
sive. 

Q. All right, listen to the question carefully. 
State whether or not there was any discussion held 
in the car as to whether or not you would—all of 
you would proceed from that point forward? 

A. Yes, sir, there was. 

Q. And to what effect was the discussion—with- 
draw that. Was there anyone in the car who de- 
cided—that wanted to stay there or go forward, or 
what are the facts? 

A. Well, everybody agreed to go on. 

Mr. Cobb: I object to that as not being respon- 
sive to the question. 

@. I asked was there any agreement reached 
there between you all. J want to ask you this, 
was there any agreement reached at that time, you 
stated you had a discussion about it? 

Mr. Cobb: That’s leading and suggestive, Mr. 
Pipkin, and I object to it. You can ask what he 
heard and I won’t object to that. 

Q. Was any discussion had in your presence 
and hearing, after the time the brake fluid was seen 
on the ground? A. Yes, sir, there was. 

Q. Where was this discussion had? 

ma Inithe car. 
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Q. Between whom? 

A. Between all the passengers in the car. 

Q. Did you take part in the discussion? 

A. Yes, sir, I did. 

Q. What did you hear said in there, if any- 
thing? 


A. Well, I told my mother what happened. 

Q. All right, did you tell her in the presence of 
the other people? 

A. Yes, sir, but I told her in a fairly lowlyore? 
and when I walked around and got back in the car, 
they asked what was wrong, and I told them. 

Q. State whether or not you made any statement 
after you got in the car about the condition of the 
brakes ? As” Yes, sit, 1 did. 

Q. State whether or not it was made in a voice 
loud enough to be heard? 

A. I told all of them. 

Q. Do you have any recollection at this time as 
to what any particular person in the car may have 
said at that time, after you gave them that informa- 
tion? 

A. No, sir, I don’t recall anyone saying anything. 

Q. Now, state whether or not there was any dis- 
cussion in the car as to whether or not—in your 
presence and hearing, what did you hear said in 
the car then, if there was anything said, as to 
whether or not vou should proceed ? 

A. Yes, sir, we had a discussion on whether@ae 
should go ahead or stay there. 

@. Was thay had in the car? 
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A. It was in the ear. 

Q. What was the nature—all right, right on that 
point, state whether or not anyone in your presence 
and hearing, stated whether they wanted to leave 
the car or stay there at that point? 

A. No, sir, everybody wanted to stay in the ear, 
and they wanted to proceed. 

Mr. Cobb: We object to that as not being re- 
sponsive to the question. 

Mr. Pipkin: Reread that question. 

(Question read by the reporter.) 

Q. Just answer the question yes or no, or how- 
ever you want to answer it, but I asked whether 
there was anyone in the car—read the question. 
(Question read ‘by the reporter.) Was there any 
discussion ? 

A. Yes, sir, there was a discussion, but not on 
leaving the car or anything like that. 

@. But there was a discussion? 

A. Yes, sir. 

@. <All nght, state whether or not there was any 
expression, or any talk, or statement made in your 
presence and hearing there as to whether or not 
anyone wanted to leave the car or stay there? 

No. 

Did they all stay in the car? 

Yes, sit. 

Did your car proceed? A. Yes, sit: 
And how—right along there, what type of 
road was it, was that a mountainous country or 
hilly country ? A. No, sir, it was flat country. 


OOPOor 
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Q. Was anything said in your presence and 
hearing at the time you left, or before you left this 
point where you had stopped and found the brake 
fluid leaking, and you said as to how you would 
proceed without your brake ? 

A. Will you go over that again? I don’t quite 
understand that one, sir. 

Q. Was anything said about the brakes when 
you left there, in your presence and hearing, in the 
ear? A. Yes, sir. 

Q. What was said? 

A. Well, they decided to go on, and to try to find 
a place to fix it. 

@. Was your car equipped with any other type 
of brake? 

A. Yes, sir, it had a handbrake, an emergency 
brake. 

Q. Well, did you know, and was it apparent to 
you, that you had no foot brake? I will put it this 
way, withdraw that. Do you know whether or not 
that this leaking of the fluid affected any of the 
brakes on the car? A. Yes, sir, definitely. 

CO aiat did ih aitect,? 

A. Didn’t have any foot brake at all: 

Q. Was the car equipped with any other brake 
besides—— 

A. Yes, sit, the handbrake, the emergeney brake. 

@. Where was it? 

A. Jt was on the left-hand side of the car, under 
the dashboard, I believe it was. I can’t rightly 
recall. 
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Q. What are the facts with reference to whether 
or not any repairs were attempted to be made, or 
made, at the time you stopped there, when you 
noticed the brake finid on the ground? 

A. No, sir. 

Q. Now, do you recall whether or not you passed 
along the highway after you started up again, was 


your mother still driving ? A. Yes, sir. 
Q. Was everyone in the seat of the car where 
they had been, or not? A. Yes, sir. 


Q. Was it daytime or nighttime? 

A. It was night, about 12:00 midnight. 

°@. About 12:00 midnight, is that the time you 
estimate you had this break in the Ine? 

A. Brake trouble, yes, sir. 

Q. Were you meeting any traffic along the high- 
way ? A. No, sir, none whatsoever. 

@. State whether or not you passed any shops, 
houses, or anything along the way? 

A. We passed nothing, no houses, no garages, 
no nothing. 

Q. What was the first place vou came to, if you 
recall, where there was any house, garage or town? 

A. 56-mile lodge. 

@. Can you deseribe the location, was it a settle- 
ment of houses, or a garage, or what was it? 

A. No, sir, it was a little barn—it was a little 
filling station and had some pumps out in front. 

Q. State whether or not you observed it was 
open or closed? A. It was open. 

Q. It was open? A. Yes, sir. 
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Q. State whether or not your party, or any of 
you, got out and went in? 


A. No, sir, they all stayed in the ear. 

Q. Did you get out of the car? A. No, sir. 

Q. Did anybody get out of the car at that point? 

A. No, sir. 

Q. State whether or not you talked to anybody 
there? 


A. Yes, siz, we pulled up in front and this man 
came out from inside of the place and asked could 
he help us, and we told him our brakeline was 
broken and we would like to get it fixed. 

@. Who was he talking to? 

A. He was talking to my mother. 

Q. Where was he standing, over on the front of 
the place, or did he come up to the car? 

A. He came up to the car. 

Q. Was that conversation had in the presence 
and hearing of the other passenger's in the car? 

A. Absolutely. 

Q. State whether or not the man stated—state 
what he said with reference to whether it could be 
fixed there, or not. 

A. No, we asked him the question, and he said 
that he didn’t have the facilities to fix it, that the 
brakeline would have to be pinched off, and he 
didn’t have any facilities to do that with, and the 
road was good from that point on to Valdez. 

Q. Is that 56-mile post, is that the true mileage, 
it is 56 miles? A. Yes, sir, it 1s 96 mules 

Q. Did anybody eat anything out there? 
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A. No, sir, we didn’t get out of the car. 


@. Had you ever been over that road before? 

A. No, sir. 

@. Do you know of your own knowledge—were 
you familiar with the road ahead ? A. No, sir. 


@. And you estimate at that point that you were 
about 56 or 57 miles? 


A. At that lodge we were 56 miles from Valdez. 
They are marked off. 


@. How far from 56-mile lodge back to where 
you broke your brakeline? 

A. About one mile. It happened about one mile, 
at the 57-mile road post. 


@. Did I understand you to say—how far did 
you say it was back from the 57-mile post that you 
had that accident? 

A. You mean that we broke our brakeline? 

Q@. Yes. 

A. We broke our brakeline at approximately the 
57-mile post, and drove one mile further to the 56 
lodge. 

). I see. Did you notice any mile posts back 
there, or are you just estimating that? 

A. No, sir, they are marked with mile posts. 

Q. Uh-huh. Now, did you then proceed, did 
you kill your motor or engine there at that lodge, 


do you remember ? A. No, sir, we didn’t. 
Q. State whether or not any repairs were made 
on the brakes there ? A. No repairs were made. 


Q. State the facts as to whether or not anybody 
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asked to get out of the car, in your presence or 
hearing ? 

A. No one asked to get out of the ear. 

Q. State the facts about whether or not there 
was any discussion in the car about whether you 
should proceed to Valdez? 

A. Well, there was there. 

@. There was a discussion there, what was the 
discussion ? 

A. Well, we talked about whether we should stay 
there or drive on in, because we were told at 56- 
mile lodge that the road was good to Valdez and 
that we could drive it without any trouble. 

Q. Who told you that? 

A. The fellow that eame outside. 

Q. State whether you know of your own knowl- 
edge that that statement of his was made in the 
presence and hearing of the other people in the car? 

A. It was made in the presence of everyone in 
thie can 

Q. Well, then did you proceed to Valdez? 

A. Yes, sir, we proceeded on. 

@. And how far, did you have to stop anywhere 
along after you left the 56-mile lodge? 

A. Yes, sit, we stopped one time. 

Q. Do you recall for what purpose or what was 
the occasion for your stopping? 

A. There was a road that tied into the road we 
were on, and there was a barricade there where 
they had been working on it, and we had to stop 
and go around it. 
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Q. Did you have occasion to observe how your 
mother drove? A. Yes, sir. 

Q. Iam talking about from the 56-mile lodge on 
forward? A. Yes, sir. 

Q. Did you have occasion to observe her driv- 

mw Yes, sit, dedids 
Were you still on the front seat? 


ing? 

Q 

A. Yes, sir. 

@. In what manner was she driving? 

A. Well, she was driving very slowly. 

Q. At about what speed would you say? 

A. Approximately 30 or 40. 

®. What was the condition of the road from that 
56-mile post, we will say, forward there for a dis- 
tance 

A. Well, up to abont the 52-mile post it was 
still under construction. Then we hit pavement, hit 
blacktop. 

Q. Now when you made that stop for these re- 
pairs, and having to drive around that you have 
spoken about, how was the car brought to a stop? 

A. With the hand brake. 

Q. State whether or not you observed there was 
any difficulty in making the stop? 

A. No, sir, it was a good stop. There was no 
trouble at all. The hand brake was working perfect. 

Q. Now, when you left there, did you go on 
down the road toward Valdez? iA, “OYGS, cine 

Q. State whether or not along there at this 
point where you made this stop, and from there 
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forward some distance, whether the road was hilly, 
mountainous, or flat? 

A. Well, there were a few hills, some Inlls that 
weren’t even big enough to notice, and we didn’t 
have any trouble, sir. 

Q. Now do you know where Thompson’s Pass is 
on the hghway ? Ae Ves, sir, i de; 

Q. Do you reeall approaching Thompson Pass? 

A. No, sir, there was no signs or nothing, and 
you couldn’t even tell that you were climbing. 


@. But I say, do you recall approaching? 

A. Oh, yes, sir, I recall it. 

Q. Did you know it was down there? 

A. No, sir, we didn’t. 

Q. Now this was—was it still dark? 

iN) Gs. sir. 

Q. What time cf the morning was this getting 
to be, or at mght? 

A. It was about 12:30, something like that. 

®. About 12:30 at night? A. Yes, su 

Q@. State the facts with reference to whether 


or not you finally came to Thompson Pass? 

A. Yes, sir, we finally got to Thompson Pass. 

Q. Now, state whether or not at the point where 
Thompson Pass is, the country is mountainous ? 

A. Yes, sir, it is mountainous at Thompson's 
Pass. You don’t notice it going up like coming 
from Anchorage to Valdez, you don’t even notice 
that you are climbing. 

Q. Well, I will ask you if you noticed whether 
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or not you were climbing a mountain, or going up? 

A. No, sir, we didn’t notice it. 

Q. Did you have any trouble with your ear on 
with your handbrake between the 56-mile lodge and. 
the pass? Agee NGres lie 

Q. State whether or not you realized, when you 
got to the pass—if you knew you had arrived at the 
pass? 

A. Yes, sir, because when we got to the top—— 

Q. You realized it? A. Yes, sir. 

Q. What caused this realization? 

A. We got up there, and all of a sudden the 
road starting drovping out from under us, we 
started going down. 

Q. State where or not you were all still in the 
ear? A. Yes, sir, we were all still in the ear. 
All five of you were in the car? 

Yes, sir, all rive of us were in the ear. 

Did any of you get out of the car? 

No, sit. 

Were you on top of the pass? 

We were on top. 

State whether or not you knew you were on 
top of the pass? 

Mr. Cobb: I object to that as being leading and 
suggestive. 

Q. Well, where were you when you stopped? 

A. We were directly on top of Thompson Pass. 

Q. State whether or not—what the facts are, 
from the point you stopped you could tell the road 
went downward from that point? 


OPOPOoPS 
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My. Cobb: I object to that as leading and sug- 
gestive. 

Q. State whether or not you could tell whether 
the road went up or down at that point? 

A. We could definitely tell. 

Q. What did it appear? A. Down. 

Q. How did it appear, whether or not a gentle 
slope down, or a steep slope down? 

Mr. Cobb: I object to that as leading and sug- 
gestive, and putting words in the mouth of the wit- 
ness. 

@. State the facts as to whether or not you 
could tell from looking out the front of your ear, 
you could tell whether or not the road went up or 
down, upon Thompson Pass? 

A. Yes, sir, you could definitely tell. 

Mr. Cobb: I am going to object to that as not 
being responsive. This witness was asked whether 
he could tell, and bis answer is ‘‘you could,” rather 
than what the witness, himself, could tell. 

Q. Could you tell, vourself ? A. Yes, sir. 

@. How did it appear? A. A steep grade. 

@. What are the facts at that point, whether 
anybody got out of the car? 

A. No, sif, we just sat there. 

@. You just sat there? A. Yes, si’, 

@. Was any discussion had in the ear as to 
whether or not vou should proceed? 

A. Yes, sit, there was. 

Q. And what, if anything, was decided in the 
car? 
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A. They decided that we should hold a prayer 
meeting right there. 

Q. All right, decided to hold a prayer mecting? 

A. Yes, sir. 

Q. Were you going to pray about it? 

A. Yes, sir. 

Q. What are the facts as to whether or not 
there was a prayer meeting held, I mean, a prayer 
said ? A. Yes, sir, there was a prayer. 

Q. Was it an outloud prayer? 

A. No, sir, everybody did their own praying. 

@ Out of the car or in the car? 

A. No, sir, inside the ear. 

Q. How long did that take, how much time did 
hat consume, that prayer? 

A. About five minutes. 

Q. Was any statement made before you folks 
went into prayer as to what you were going to pray 
about, in your presence and hearing? 

A. Not that I reeall. 

@. So, so far as you were personally concerned, 
what were you praying about? 

A. That we would get down that mountain all 
right. 

@. Do you know of your own knowledge whether 
your mother had ever been over that trail before 
this time? A. She had never been on it before. 

Q. Do you know whether or not any of the other 
partics in the car had ever been over the trail 
before ? 

A. None of them had ever been over it, either. 
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Q. Did anyone there appear to you, from any- 
thing they said or did, to be apprehensive about 
whether they should stay or proceed? 

Mr. Cobb: That’s leading and suggestive, and I 
object to it on that ground. 

Q. What are the facts with reference as to 
whether between 57-mile post and Thompson’s Pass, 
you passed any houses or garages? A. No, sim 

Q. At any time after you had this brake out, did 
you pass any trucks or anybody on the highway? 

A. No, sir. 

Q. What are the facts with reference to ever 
stepping and asking anybody to fix your brakes, 
except the man at 57-lodge that you spoke about? 

A. No, sir, we didn’t stop any more. 

Q. Before you got down there, did you pass 
anybody on the highway between the time you had 
this accident with the brake and the fiuid on the 
eround that you described about and the time that 
you got to 57-mile lodge, do you recall passing any- 
body? A. Not that J can recall. 

Q. Not that you can recall. Do you reeall 
whether or not you passed any garages or repair 
shops or town between the time vou broke the brake- 
line and the time you got to the 57-mile post? 

A. No, sir. 

Q. I asked whether you recall any or not, and 
you said ‘‘no, sir,’’ I didn’t ask whether you recall 
or not, I asked whether you passed any. 

A. No, sir, we didn’t. 

Q. When up on this pass, saying this prayer, 
was it night or day4 
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A. It was approximately 1:30 in the morning. 

Q. What was the condition of the weather, if 
you remember ? A. Cool and foggy. 

@. How bad was the fog, hght or heavy? 

A. Fairly heavy. 

Q. While you were stopped—did you proceed 
along in the pass and come to a stop, or just made 
the one stop at the top, or what are the facts? 

A. We just made the one stop and that was at 
the top. 

@. How long did this prayer meeting continue 
in the car? A. About five minutes. 

@. Did you hear anybody praying outloud? 

A. No, sir. 

Q. State what the facts are with reference to 
whether or not you heard anyone state they felt they 
had any answer to any prayer, or whether thev felt 
they should stay or go, or what are the facts? What 
Was said im your presence and hearing there after 
the prayer? 

A. I don’t recall anything being said, except, 
I don’t know who it was, but someone suggested that 
we go on. 

Q. Do you know who made that suggestion? 

ey No, FE dong 

Q. State the facts with reference to whether or 
not anyone left the car at that point? 

Be No, sii? no one leit ihe cnn 

Q. State whether or not in your presence and 
hearing was there any discussion about whether 
you should proceed down the hill, down the moun- 
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tain, or down the pass, or to continue on the road? 
A. Yes, sir, there was a little discussion on that. 
Q. Do you recall the effect of it, or what was 

said, do you recall the exact words anyone said? 
A. Well, not the exact words. I do recall some- 

one suggesting that we go ahead, and my mother 

asked everybody in the car if they were willing to 

go ahead, and they all agreed on that. 


Mr. Cobb: That’s not responsive to the question. 


Q. Reread the question. (Question read by the 
reporter.) Do you recall the exact words anyone 
said, just say whether you recall what anyone said, 
or not? A. No. 

Q. You do not recall the exact words, is that 
what you are saying? A. That’s righ® 

Q. Do you recall the general trend of anyonc’s 
words ? A. Yes, sir. 

Q. What was that, and if so, who was doing 
the talking, and whether or not it was in the pres- 
ence and hearing of the others? 

A. I don’t know exactly who it was that made 
the statement to go ahead, but it was in the pres- 
ence where everyone could hear it, and we all de- 
cided that it would be all right to go ahead. 

Mr. Cobb: I object to the last part of that answer 
as not being responsive. 

My. Pipkin: Just strike that part about they all 
decided to go ahead. 

@. Did anyone say in your presence and hearing 
that they did not care to proceed? A No 
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Q. State whether or not anyone in the car made 
any complaint about going forward, or not? 

. No, sir. 

Q. State the facts with reference to whether or 
not anybody in the car made any statement or move- 
ment as to about whether they would or would not 
stay in the car? 

A. No, sir, no one made such a movement. 

@. Any houses or anything in this pass? 

mn No, sir. 

Q@. Any lights there of any kind? A. No, sir. 

Q. Any warning signs there of any kind? 

ieee, Sit. 

Q. I believe you—did you at that point hear 
your mother make any statement? A. Yes, sir. 

@. All right, what did she say? 

A. She asked everybody in the car if they were 
willing to go ahead. 

Q. And what was the reply, if you know? 

A. Everybody agreed to go on. 

Q. State then whether or not you then proceeded 
down the mountain ? A, Werdid. 

Q. Who was driving? A. My mother. 

Q. Now what was the nature of the road, was it 
pavement, or gravel, or dirt, or what was it? 

A. It was blacktopped, asphalt. 

Q. State whether or not the road ran straight or 
was winding, going up or down hill? 

A. It was a winding road going down hill. 

@. Now, as you went along there, describe to us, 
after you started down the pass, not the pass, 
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started down the road, continued from this Thomp- 
son Pass on towards Valdez, state what happened. 

A. Well, my mother—the car started picking up 
too much speed, so my mother pulled the emergency 
brake, pulled on that to try to slow the car down, 
or to stop it. 

Q@. How far down had you gone hefore she 
started to pick up what you say too much speed? 

A. I would say approximately a quarter to half 
a mile. 

Q. State whether or not the car was in gear? 

A. It was in gear at the time. 

Q. Do you know what gear, did you observe? 

A. Yes, sir, it was in third gear. 

Q. Now as you got down about a quarter of a 
mile, you say, did the car slow down? 

A. No, sir, it picked up speed. 

@. State whether or not it was downgrade or 
upgrade part of the way, or what was the nature of 
it? 

A. The road was downgrade all the way. 

@. State whether or not it was steep or gentle? 

A. It was steep. 

Q. What were the nature of the curves, with 
reference to whether they were sharp or gentle? 

A. They were about a medium curve, slightly 
banked. There wasn’t any hairpin turns. 

Q. Did your mother make any change in her 
method of driving, as to what part of the road she 
was driving on? A. Yes, sir, definitely. 

Q. Whaete was she driving the car, operating the 
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car, what part of the road, the side, middle, or 
what? 

A. Well, she stayed on her side until we would 
eet to a curve, then she would either hug the middle 
or go on the inside of the curve. 

@. When you were about a quarter of a mile 
down—have you ever driven a car? A. Yes, sir. 

@. How much experience have you had? 

A. About four years. 

Q. Do you have a driver’s license? 

A. Yes, sir. 

Q@. When you got about as much as a quarter 
of a mile down the highway, as you speak there, 
could you estimate the speed of the car? 

A. I would say approximately 65, maybe 70. 

Q. State whether or not your mother then made 
any attempt to stop the car or did she just keep 
going, or what are the facts? 

A. She attempted to stop the ear. 

@. Did you observe this, yourself, or not? 

eel did. 

Q. Where were you riding at that time? 

A. By the right door, in the front seat. 

Q. Do you know of your own knowledge, after 
you left the top of this pass and going down, what 
brake was working on the car? 

A. Yes, sir, the emergency brake was the only 
one working. 

Q. State whether or not you observed whether 
your mother attempted to stop the car when the 
speed picked up, that you referred to? 
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A. Yes, sir, I observed that she did try to stop it. 

Q. State what means she used, and her actions, 
with regard thereto. 

A. Well, she tried the emergency brake first, 
but the car had too much momentum and it wouldn’t 
hold, and she tried putting it in a lower gear, and it 
wouldn’t go in a lower gear. 

Q. State whether or not the car was making 
any sound with regard to the gears, or what? 

A. Well, there was a clashing sound in the 
gears, a grinding. 

@. State whether or not she stopped the car? 

Pe Nov sit she didn t. 

Q. State whether or not she was making an ef- 
fort to stop the car? 


A. She was. She was trying to stop it. 

@. Did vou do anything to try to stop it? 
Ay No, sir 

@. Did anybody else? A. SNO, site 
Q. 


State whether or not vou observed anything 
that she did with reference to the gears on the 
car? 

A. Well, she tried to get it in a lower gear, and 
it wouldn’t go, and she tried to ram it up in re- 
verse, and it wouldn’t go, and so she tried again to 
ram it up in a lower gear, and it wouldn’tyeomem 
she put it in neutral and turned the engine off. 

Q. State whether or not vou observed her at- 
tempting to get the car in these several gears? 

A. Yes, sir, I saw her trying to get it in the 
gears. 
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Q. State whether or not the car would go in any 
gear. A. It wouldn’t go. 

Q. Now, how far did you continue, you say the 
ear didn’t stop, how far did you continue on down 
the road? 

A. You mean before we had the wreck? 

Q. Before you had an accident? 

A. We went down approximately three miles. 

Q. Then what happened after you had gone 
about three miles, what, if anything, happened? 

A. We were going around a fairly sharp curve 
and it curved to the right, and my mother had the 
emergeney brake up all the way down. 

@. When you say “up,” what do you mean, 
Pupp?’ 

A. Well, she had the emergency brake up, had 
it applied, and started around this curve, and the 
emergency brake was hot and it grabbed, and we 
rolled over. 

Q@. State the facts with reference to whether or 
not going down up to that point she was ever able 


to get the car in gear? A. No, sir. 
Q. Now when the car rolled over, did you fall 
out? A. Not the first time, no, sir. 


Q. Now what was the nature of the sides of 
the road at that point where you made this turn, did 
the car turn over? A. Yes, sit, it 1mgmedtover: 

Q. Did it leave the highway? A. Yes, sir. 

@. Where did it go? 

A. I don’t know where it went. It rolled over 
five times. 
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Q. State whether or not the side, there was any 
canyon, or ditching, or ditch, or anything on the 
side of the road. 

A. On the left-hand side there was a severe drop. 

Q. Could you see that before you got to the 
curve ? A. Yes, sir, we could. 

Q. State whether or not, in going down the 
gerade there, were your lights burning? 

A. They were burning. 

Q. State whether or not you met any traffic going 
down? A. No, sir, we met no traffic. 

Q. Now how far—do you remember leaving the 
road? 

A. No, sir, all I can remember is when it turned 
over that first time. 

Q. Did it throw anybody out on the first roll? 

A. Not that I know of. 

Q. Do you remember anything after that? 

A. Not for quite a while. After the car had 
stopped, that was the first I remembered anything 
about it. 

Was anybody in the car then? 

No, sir, they were all ont. 

Everybody was out of the car? 

Ves, sme 

Were you in the car? 

No, str, I was out. 

Did you get up and walk around any? 
i veouldiy te 

Were you injured in the accident? 


>OPOPOPOPS 


Yes, sir, I was. 
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How long did you stay there? 
Approximately 30 minutes to an hour. 
Did you—were you knocked unconscious? 
Yes, sir. 

Where were you when you eame to yourself? 
I was up on the shoulder of the road. 
How far from the blacktop ? 

JI was laying right on it. 

You were? 

I was laying right by it. 


Could you see where the car was? 


POPOPO Po POPs 


Yes, sir, the car was right below me. The 
lights were pointing up in my face. 

@. Were there any lights along the highway? 
What are the facts, as you were going down, were 
there any lights lighting these turns? 

ee NO, Sir. 


Q@. Did you pass any houses or shops going 
down ? A. No, sir: 

Q. Now, as you all were going along back up 
there where you had this accident that you related, 
back with the brakeline, back at that point, up until 
the time you were making this drive, and you stated 
you heard a rock or heard some noise under the car 
when you attempted to cross over that dirt you 
spoke of, was it in the middle of the highway? 

A. Yes, sir, it was. It was in the middle of the 
highway. 

@. About how fast was she going when she 
crossed that? 
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A. JI would say about ten or maybe fifteen miles 
an hour. 

Q. State the facts with reference to whether or 
not when you were on Thompson’s Pass, state 
whether or not you heard anyone make any objec- 
tion to going down the mountain? 

Mr. Cobb: I object to that as leading and sug- 
gestive. 

Fe ean state what he heard. 

@. State whether or not you heard anyone state 
whether or not you should proceed down the moun- 
tain. 

Mr. Cobb: The same objection. 

Q. Did they state what they should do, spend 
the night, or go forward, or go back? 

Mr. Cobb: I object on the same ground, as lead- 
ing and suggestive. He can state what was actually 
said. 

Q. I will ask you, did anyone there in your 
presence, did you hear anyone object to going down 
the mountainside ? 

Mr. Cobb: The same objection. 

A. Not that I recall. It has been so long since 
that thing happened, it is hard to remember all the 
details. 

Q. State the facts as to whether or not you are 
under military orders to proceed to the State of 
Maine from Beaumont, Texas? A. Wes) sine 

Q. State the day you are required to leave with 
your orders, in order to make your point or place 
of destination? 
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A. Well, I will leave here approximately the 15th 
or 16th. 

Q. Of what month? A. Of October, 1956. 


Q. I beheve you can proceed with the witness. 


Cross Examination 

Q. (By Mr. Cobb): You understand the pro- 
ceeding we are having here today, it is a little in- 
formal around this library table, but it is just the 
same as if you were up in that Federal Court in 
Fairbanks or Anchorage, wherever this case is going 
to be tried, and you were under oath and testifying 
before the court up there, you understand that? 

A. Yes, sir. 


Q. And that you are to give true, complete and 
full answers to my questions, is that right? 


A. Yes, sir. 

Q@. The reporter will write down my questions 
and your answers, and they can be used in evidence 
in this case under the proper circumstances, you 
understand that, don’t you? A, Yess 

Q. Before you answer any question, or if I go 
a little too fast for you and say something you don’t 
understand, you ask Mr. Pipkin to explain it to 
you. Mr. Pipkin is representing the attorney for 
your father, or you can ask me to explain it, will 
you do that? A. I sure will. 

Q. How old were you when this happened ? 

A. Fifteen. 

Q. Just barely fifteen? A. Yes, sir. 
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@. And I understand you say you drove part 
of that time? A. Yes, sir. 
Q. Did you have a driver’s license at that time? 
A. No, sir, I didn’t. 
Q. Did anybody drive that car besides you and 


your mother? cme INO, Siz: 
Q@. Who was the friend you went to see in An- 
chorage? A. Miss Poe Hamilton. 


@. Is she still wp there? 

Pee) couldn terclipveur 

@. Is she married now, or do you know? 

A. I don’t know, I haven’t seen or heard from 
her since 1953. 

Q. Now you say before you all ever left Fair- 
banks that you were going to Anchorage just to 


see this one lady? AY es. si’. 
@. And stay overnight there, and to proceed to 
Valdez? Aeewes. sit 


@. It wasn’t a sight-seeing trip? 

A. Well, it was more or less, but we wanted to 
see that part of the country, and we were going to 
see this Miss Hamilton and then down to the revi- 
val, and that gave us a perfect opportunity to do a 
little sight seeing. 

QO. Those details weren’t all worked out before 
vou left, vou were going to take it easy, you had no 
specific place to go, or time to be there, is that 
right? 

A. No, sir, we were going on the trip for a 
special reason. 

Q. <A special reason, the revival meeting? 


George A. McDonald WW 


(Deposition of George A. McDonald, Jr.) 
A. Yes, sir. 
Q. What day was it supposed to start? 
A. I believe, sir, it was supposed to start the 


Q. The 31st? A. Yes, sir, the 31st of July. 
@. Do you remember whether that was Sunday 


or Monday? Ae Nowsir. 
@. Do you remember what day this accident 
happened ? A. I don’t recall what day it was. 


@. Nobody in that car drove besides you and 
your mother on any part of the trip, is that cor- 
rect? A. That is correct. 

Q. Everybody but you and Mrs. Dickerson were 
killed in the accident? A. Yes, sir. 

Q. Mrs. Hall and Mrs. Aronson and your mother 
were killed in the accident? A. hat’s trent: 

Q. Were you hospitalized at any time? 

A Yes, sir. 

Q. For how long? 

A. From the morning of the 31st of July, 1953 
until about the Ist or 2nd of September, 1953. 


Q. Then were you released from the hospital? 

A. Then I was released from the hospital. 

Q. Where were you hospitalized ? 

A. In Fairbanks, Alaska. 

Q. They took you up to Fairbanks? 

ee VCS, S11, 

Q. About three or four hundred miles from 
where it happened ? A. Yes, sir. 


Q. Then what did you do after you left the 
hospital ? 
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A. Well, I stayed there in Fairbanks for about 
two weeks, and one of my aunts from Austin came 
up there, and I came back with her. 

Q. Did your daddy stay up there? 

A. Yes, sir. 

(). There is no doubt that the accident when the 
brakeline broke happened at the 57-mile post? 

Aw That’s right. 

Q. That is, it didn’t happen at the 70-mile post 
or anywhere else? 

A. No, sir, it happened at approximately the 57- 
mile post. 

Q@. Your father is a defendant in this action, 
you understand that? i ON.S.-Sir: 

Q. He is being sued, you understand that? 

A. I understand that. 

Q. Do you know of any way your father might 
have gotten any information about where the brake- 
line was knocked out, other than by talking to you? 

A. Maybe by talking to Mrs. Dickerson. 

Q. But vou all were the only survivors? 

A. Wewere the only survivors. 

Q. Was Mrs. Dickerson severely injured? 

mo No sip 

Q. Did you have a head injury from this aeci- 
dent ? Wey Yes, sir. 

@. How severe? 

A. Skull fracture in three places, and this Gn- 
dicating). 

Q. And, I suppose, along with that a rather 
severe concussion and contusions? 
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me Yes, sir 

Q. Are you all right now? 

A. Oh, yes, sir, just as normal as anybody. I 
got in the service. 

Q. You got in or were invited to join? 

A. No, I joined of my own free will. 

@. How long have you been in? 

A. About three months, or three and a_ half 
months, something like that. 

Q. You don’t know where your father might 
have gotten any idea that this accident happend at 
the 70-mile post? 

A. No, I sure don’t, because we didn’t drive that 
far before we had that accident. 

Q. When talking about 57-miles, are they talk- 
ing about 57 miles from Valdez or from the june- 
ture of these two points? 

A. No, sir, it is 57 miles from Valdez. 

Q. In other words, going back wp the road from 
actually where you all were heading, they start at 


one out of Valdez? A. Yes, sir. 
Q. And so the 57-mile post would be 57 miles 
out of Valdez? A. ‘That’s right. 


Q. Now you drove—incidentally, I am not too 
familiar with Alaska, you have been up there and 
T haven’t, you can tell me something about the sum- 
mertime up there. What is the weather like in the 
summertime in July? 

A. It gets fairly warm. 

Q. In the daytime? 

A. Yes, sir. It gets cool at night. 
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Q. How long are the days up there in the sum- 
mertime ? 

A. Well, they usually run about twenty-three 
and a half hours a day. 

Q. You mean, it is really that long? 

eee es, sie 

Q. You mean it is light that long? 

A. Yes, sir. 

Q. In July? A. Sometimes. 


Q. Iam not talking about up in the real extreme 
northern part of Alaska, J am talking about where 
you all were. 

A. Well, it usually stays light quite a while, but 
in 1953 it started getting dark early. 

@. How early? 

A. Oh, I would say around 8:00 or 8:30, some- 
thing like that. 

Q. When would it get light? 

A. About 4:00 in the morning, I guess, some- 
thing like that. 

@. That’s around in this southern part where 
you were? Ape TN cs, Sit 

Q. But up in Fairbanks it would stay light ap- 
proximately 23 hours a day? 

A. Approximately, I am not sure. 

Q. That’s about June and July? 

A. Yes, sir, about June and July. 

Q. That didn’t mean the sun was shining all 
that time, or was it shining all that time? 

A. Most of the time it was. 
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Q. Was it raining or cloudy that you spent 
from the 28th to 31st, or had it been good weather? 

A. It had been good weather, yes, sir. 

Q@. Was this road muddy or dry? 

pe litewas dry. 

Q. You drove all the way to Anchorage from 
Fairbanks in one day? A. Yes, sir. 

Q. This highway you go from Fairbanks to 
where you cut off to go to Anchorage, that’s what 
is called the Thompson Highway ? 

A, YThat’s right. 

Q. And the cross one is called the Glenn High- 
way, is that right? ee ies> sir: 

Q@. And the intersection where they come _ to- 
gether is the intersection of Glenn and Thompson ? 
Yes, sir. 

You got in there early that night? 

T would say around 8:00 o’clock. 

You went straight to the motel? 

No, sir, we went to the friend’s house and 
stayed approximately two hours, and then went to 
the motel. 

Q. That would be the 28th? A. Yes, sine 

Q. What did you do the 29th? 

A. We went back the morning of the 29th and 


>OPOb> 


saw Miss Hamilton again, and stayed there until up 
in the middle of the morning, and then we went 
down to Seward. 

@. You went to Seward? A. Yes, sit 

Q. How long did you stay in Seward? 

A. I don’t know. 
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Q. Then you came back and spent the night at 
Anchorage? 

A. Yes, sir, we came back in the late evening 
and went to see Miss Hamilton again, and when 
we left there, we told her goodbye and went and got 
us a motel and spent the night in Anchorage again, 
and the morning of the 30th, we left. 

Q. This motel, how many rooms did you all get 
get there, three rooms? 

A. No, sir, we took two rooms. 

Q@. You were in one? 

A. My mother and Mrs. Aronson and I were 
in one room, and Mrs. Hall and Mrs. Dickerson 
were in the other. 

Q. Do you know whether any of these other 
ladies were drivers, did you know them before? 

A. Yes, sir, I knew all of them for quite a 
while. 

Q. Did you know whether any of them had 
driven that Dodge? A. No, sir, they hadn’t. 

Q. What kind of smft did it have on 11? 

A. Gyro-torp. 

@. Gyro-torp? A. Yes, sit. 

Q. Did you have to use the cluteh to shift? 

A. I will try to explain it as best I cami Wiueigs 
a four-speed transmission 

Q. You mean four forward speeds? 

A. Four forward speeds and a reverse, and on a 
standard shift transmission, you know where sec- 
ond is? 

@. Uh-huh. 
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A. Well, first and second on our car was in that 
position, and you had to use your clutch to be in 
that position, and when it starts moving, you let off 
your gas and shift in second, and when you let off 
the clutch, it would automatically go into third or 
fourth, I don’t know which it was. 

Q. This gear shift was on the steering column ? 

A. Yes, sir, on the steering column. 

Q. My car, if vou pull it ali the way down, that’s 
low gear. A. Yes, sir. 

Q. What was the gear in that car? 

A. There wasn’t one, it was blocked off. 

Q. This clutch was only used to shift into re- 
verse, is that it? 

A. Into reverse, and from second to third, or 
from third to second. 

Q. On those Dodges you can shift them without 
using the clutch? A, No, sum youltean tt 

Q. Had you driven this Dodge? 

A. Yes, sir, some. 

Q. Did you ever try to shift without the clutch? 

A. No, sir, but I had a little 1940 Dodge with 
the same transmission in it. 

A. No, sir, but I had a little 1949 Dodge with 
the same transmission in it, and I had tried it and 
it can’t be done. 

Q. But you had never driven this car much be- 
fore the accident? AY No; sir 

Q. Did Mrs. Aronson ever drive that car? 

me lo, Sir. 

Q. She didn’t drive it while you were there? 
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‘Ae No, sir. 

Q. Did any of the other passengers ever drive 
that Dodge? ALgeN oF six: 
How old is Mrs. Aronson? 
I couldn’t tell you. I would say about 45. 
And Mrs. Dickerson, how old is she? 
She was about 35. 
Was Mrs. Dickerson as seriously injured in 
this accident as you were? 

A. No, sir, she luckily wasn’t injured very much 
at all. She was bruised up. 

Q. When you first left Anchorage you say you 
drove about 30 miles out of there? 

A. No, sir, I drove for about 30 minutes. 

Q. You drove for about 30 minutes, so you 
wouldi’t have made 30 miles? 

A. No, sir, I was going slow. 

Q. Why was it you changed with your mother? 

A. Well, I just wanted to drive a little while 
and she let me drive. 


OProre 


Q. That was a car owned by your father? 

A. 46s, sin 

Q. And your mother? A. Yes, sim 

@. And they were living together? 

my, Yes, sit 

Q. Did they have two cars? 

A. That’s the only car we had. 

Q. For whatever purpose the family needed an 


automobile, that was it? A. That aeassitg 
Q@. It was furnished by your father to your 
mother with his knowledge? AD Ves, sim 
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@. I mean she didn’t sneak off with it 
No, sir. 
And it was for this particular trip in mind? 
That’s right. 
Do you know whether there were any instruc- 
esis about whether you should drive it or not? 


OPOo> 


A. No, sir. 

Q. You didn’t hear any anyhow? 

A. No, sir, I didn’t hear any. He didn’t care if 
I drove a little bit. 

Q. But you only drove about 30 minutes? 

A. About 30 minutes. 

Q. None of the other ladies drove any? 

em No, Sir. 

Q. What time did you leave Anchorage going 


back up to the Thompson-Glenn Highway? 

A. I couldn’t say for sure, maybe 8:30 or 9:00 
on the morning of the 30th. 

Q. At the time you left there, is it your testi- 
mony, and I want to be sure to understand it, that 
everybody knew at that point that they were going 
to go to Valdez? A. hates richie 

Q. How do you know they knew that, did you 
talk to all of them? 

A. Well, there was something said on the road 
about the revival at Valdez. 

Q. There was something said on the road about 
it, in other words then nobody had ever 

A. See, that’s why we left Fairbanks was to go 
down there to the revival, and so I was aware of 
it all the time. I mean there actually hadn’t even 
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been anything brought out and said anything defi- 
nite 

Q. You don’t know what arrangements or agree- 
ments had been made by any of the other ladies on 
this trip? A. No, sir, no agreements. 

Q. What you are testifying about going to Val- 
dez is based on your own understanding ? 

A. On my own understanding. 

Q. And you don’t know what these other people 
understood about it? A. That’s right. 

@. Is there a roadhouse or anything on these 
two highways where they intersect? 

A. I don’t recall. 

@. About how far is it? 

A. I would say about 150 miles. 

@. Isn’t it a fact at that intersection these two 
other ladies requested your mother to go on back to 
Fairbanks at that time ? A. Not that Taecalls 

@. There could have been such a request and you 
don’t remember it, eouldn’t there? 

A) Whateriielig 

®. But at that intersection you turned to your 
right and proceeded on—is that highway 1? 

A. No, that’s the Richardson Highway. 

©. You proceeded then to go to Valdez? 

A. Yes, sir. 

Q. Now you say your mother had never been 


over these highways before? A. That’s right 
@. Jad any of these other ladies that you know 
of ? Ae Not that I Inoweot: 


Q. Well, you had a map in your car, didn’t you? 
A. J don’t reeall. 
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Q@. You mean to say you all were going to make 
a round trip in Alaska over roads that you never 
had been on 

A. They are marked. 

Q. that nobody with you had ever been on 
and you didn’t have a map? 

A. They might have had a map in the ear, I 
don’t remember. 

Q. You don’t remember? Je IN , SIE-. 

Q. The main use of a map on Alaskan highways 
is to find out where filling stations and lodges and 
places are? Aw Ehat’s right. 

Q. It is not like driving from Beaumont to 
Houston, you don’t have to worry about gasoline on 
that highway, but up in Alaska you do, don’t you? 

A. That’s right. Your map gives you what mile- 
posts there are. 

Q. And there is not a filling station every ten 


miles? A. No, it is not lke it is down here. 
Q. And that’s why you have mile posts every 
few miles? A. Yes, sir. 


Q. There was a map in the glove compartment 
of that car, wasn’t there? 

A. I imagine, but T couldn’t be sure. 

Q. Do you remember what time of day you got 
to the intersection of Thompson and Glenn High- 


way ? A. No, sir, I don’t. 
Q. It would be somewhere around noon, wouldn’t 
it? A. I just really don’t remember. 


Q. From Anchorage did you make any stops? 
A. Yes, sir, I think one time to eat. 
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Q. Where was that? 

A. Palmer, we stopped at Palmer. 

Q. From there, after you left Palmer, until the 
time your brakes went out, did you make any other 
stops? A. Not that I can recall. 

Q. You don’t recall any others? 

A. No, sir. 

Q. Now when Mr. Pipkin was asking you some 
questions, I believe you said that after you had been 
at your friends’ house in Anchorage, I believe you 
made this statement, ‘‘We decided to go to Val- 
dez”, isn’t it a fact you decided to go to Valdez, I 
mean the final decision was made in Anchorage 
rather than up in Fairbanks? 

A. Well, no. Actually when I said we decided to 
go to Valdez from Anchorage, I meant we were 
going to leave Anchorage there and go because it 
was more or less decided when we left Fairbanks 
that we would go down there. 

Q. Were all these ladies members of the same 
Church ? 

A. We were all members of the same Church. 

@. And that’s the Southern Baptist Convention? 

A. Yes, sir. 

Q. Now, as I understand, they were working on 
the road around the 57 mile post and graders had 
built up a pile of dirt in the middle of the road? 

ee hat’s rieht. 

Q. And not only dirt, it was mixed in with 
gravel and rock? eee Lined, amelie 

Q@. And the right side of the road was under 
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construction and that caused you to have to go over 
that hump ? eee iin Ss 1icinte 

Q. Had you been over that hump more than 
once before your brakes went out? 

A. No, sir, we hadn’t. 

@. And when you did that you heard a loud 
noise ? 
It wasn’t a scraping noise, it was a thump. 
It was a thump, and you felt it in your car? 
Bes, SI”. 
How did she come to a stop at that time? 
Well, she put the brakes on, and it slowed 
down for just a second until all the fluid bled out 
of the line and she had to use the emergency brake. 

Q. And she was only then traveling about 10 or 
15 miles an hour? A. That’s all. 

Q. Had any of the other people in your car 
had occasion to test out the effect of the emergency 
brake to know how that affected your car? 


>DP>O> 


mm No, sir. 
Q@. And you hadn’t, and you never used the 
emergency brake ? A. No, sir. 


Q. And from that point on until the accident vou 
never had occasion to feel the brakes or to use them 
or sec how they were working from your own ex- 
perience? A. No. 

Q@. And the same is true as to the other ladies? 

Peet iat s ment, 

Q. So actually your mother’s knowledge as to 
how the car was working was a Hhittle bit better 
than the other occupants of the car? 
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Awe Shat’s nicht: 

Q. Because she was the one that was driving it 
and the one that was manipulating the emergency 
brake? Al Tita saielt: 

Q. The emergency brake in that car is really a 
parking brake, isn’t it? 

A. Yes, sir, that’s about all it is good for. 

@. These ladies call it an emergency brake? 

A. All it does is tighten down on the drive shaft 
and keep it from rolling when you are parked. It 1s 
not actually an emergency brake. 

Q. You know these ladies had that impression of 
the brake, they thought it would stop the car? 

A. Yes, sir. 

Q. But you knew it didn’t work the brake drums 
at all? A. I knew that. 

Q. And you knew it didn’t work a set of four 
wheel hydraulic brakes? A. I knew that. 

Q. And you don’t know whether Mrs. Aronson 
knew it or not? A. No. 

Q. Or your mother? 

A. I don’t know whether my mother knew that 
Or Nog 

Q. But you knew that yourself? 

A. I knew how it worked. 

Q. And these other ladies in there were not as 
familiar with the feel of that automobile or didn’t 
have any occasion to become familiar with the way 
that car drove without foot brakes, but using the 
parking or emergency brake? A. Thatis iin 

Q. Now after you got out, you said you came 
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around—first of all, I believe you said you smelled 
brake fluid, is that right ? Nemes Oin, 

Q. And that you know how it smelled? 

peme yes, Sir. 

Q. I believe you answered Mr. Pipkin you were 
very familiar with the smell of it? 

eee that’s right. 

@. How are you very familiar with it? 

A. Well, my daddy had a used ear lot and I 
worked dewn there for him. I did some work on 
those cars and just minor stuff, and I was familar 
with the smell of brake fluid from filling up the 
master cylinders and all of that on the cars out 
there. 

When you went around to look, was it dark? 
Yes, sir, it was dark. 

Did you have a flashlight ? 

IN@g sae: 

Did you have a lighter or match? 

No, sir. 

You had one in the ear, didn’t you? 

Well, I imagine, but I didn’t want to strike 
a match back there. 

Q. Why not? 

A. Beeause it will catch on fire. 

Q. It is not as voluble as gasoline? 

A. No, sir. I thought it was gas at first. 

Q. You said you went back on the driver’s side 
and told your mother in a low voice? 

A. Well, I was just standing right there and my 
mother deesn’t like for people to holler at her, and 


>OPOPOPO 
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in a light voice I told her what was wrong. I didn’t 
try to hide anything from the people in the ear. 

Q. Did you tell your mother and subsequently 
did your mother tell the other people in the car? 

A. No, sir, I told them myself. 

Q. I thought you meant your mother told them? 

A. No, I told her, and after 1 got hack imme 
ear they asked what was wrong and I told them, and 
she tried the brakes and they went to the floor. 

Q. Just about like a clutch? 

Noe VUES, SUE lis. isenm. 

Q. At that time do you remember a truck com- 
ing by and stopping? 

A. Not at that time. 

Q. When do you remember a truck coming by 


and stopping ? A. JI don’t. 
Q. You don’t remember that at all? 
A. No, sir. 


Q. Do you remember a truck coming by in a few 
minutes going in the opposite direction ? 

A. No, sir, 1 don’t remember that. 

Q. You don’t remember that? 

Ae eeo. sit 

Q. Now as to any of these conversations you 
said took place in the car, do you remember any- 
thine specifically Mis. Earl Aronson said, Flo 
Avonson ? 

A. No, sir, I can’t remember anything specifi- 
eally. 

Q. Do vou remember her saying, “All right, 
let’s go ahead’’, or anything at all that was said? 
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A. I ean’t remember anything definitely that 
any one person said, no, sir. 

Q. Do you know whether Mrs. Aronson had ever 
driven that automobile ? 

A. No, sir, she hadn’t that I know of. 

Q. So when you say people had a discussion 
about it, you don’t know whether Mrs. Aronson 
joined in the discussion or not? 

A. She probably did. 

Q. Do you know whether or not she did? 

A. Oh, yes, sir, they all were in the discussion. 

Q. Now if there was such complete agreement, 
why were there so many discussions ? 

A. Well, to make sure that everybody was satis- 
fied. 

Q. Everybody was satisfied ? 

A. I imagine so. 

Q@. If everybody expressed satisfaction, why did 
you have more than one discussion ? 

A. Well, I guess my mother figured everybody 
was entitled to change their mind. 

Q. Asa matter of fact, a few of them expressed 
the desire to turn around and go back, didn’t they? 

A. I don’t know. I don’t recall anybody wanting 
to go back. 

Q. This isn’t a part of the country where you 
would get out in the middle of the mght and be 
safe, was it? A. That’s right. 

Q. Actually it is wilderness there, isn’t it? 

Poe lhat’s melt: 

Q. There are no houses around, no filling sta- 
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tions, and very little traffic? A. “hat’s righty 

Q. Any wild animals around? 

A. Yes, sir, quite a few. 

@. What kind? 

A. Bear, wolverine and moose and things like 
what. 

Q. It is not a place—it is not like going from 
here to Houston, if something happens you can get 
out to one of these little towns, is it? 

A, No, sir, 1t-1s not lke that, it 1s wilderness: 

Q. It is wilderness? Av® Yes, sir, it is; 

@. Is it cold up there too? 

A. Not real cold through the summer. It gets 
cool but not real cold. 

Q. There wasn’t any actual choice as to the pas- 
sengers about getting out and staying in the middle 
of the wilderness in the middle of the night, was 
there ?”’ 

[The following matter is from the District 
Court Reporter’s Transcript :] 

Mr. Clasby: We object to that as calling forse 
conclusion of the witness and taking over the func- 
tion, 1f anwhineg, of the court. [52] 

The Court: I think I wnderstand the objection, 
but I will overrule it. 

Continued reading deposition from line 14, 
page 76 to line 5, page 78.) 

“A. No, no one that I ean recall really wanted 
tO: 

@. I mean that’s the reason for it, wasnt it, I 
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mean you wouldn’t drive off and leave a woman out 
there ? 

A. No, they were all four sensible, and I really 
believe if anyone had really wanted to turn around 
and go back, the rest of them would have been will- 
ing rather than just making them go on. 

Q. That’s your belief? 

A. That’s right, I really believe that because I 
have known those women for a long time and they 
are very sensible. 

Q. From your own knowledge up there, 1f a per- 
son had refused to go on and had gotten out of the 
ear, the chances of survival would have been pretty 
small ? A. No, sir, not necessarily. 

Q. Well, it is possible? 

A. If they stayed on the highway there is not 
much danger of the animals bothering them because 
the animals are as much afraid of a person as they 
are them. 

Q. That’s just your idea? 

pee hats a tact, until you corner one, Walk 
now you take a woman, she is Hable to start run- 
ning any direction. 

Q. There was no real eboice about them getting 
out 

A. They could have if they wanted to. 

@. They could have and you could have left 
them out there? 

A. Yes, sir, they could have, but we wouldn’t 
have. If one of the women would have really wanted 
to turn around and go back, I mean just whole- 
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heartedly wanted to go back, my mother would have 
turned around and carried her back. 

Q. You know what was inside your mother’s 
mind? 

A. I know what my mother would have done. 

Q. You are not going by what anyone said ? 

A. No, sir, I am not going by what anyone said 
or nothing, I am going by what I know about my 
mother. 

Q. State whether or not you know about any of 
those ladies stating 

A. Of my own knowledge they didn’t. 

Q. Of your own knowledge they didn’t? 

Ass NG. cir.” 

[The following matter is from the District 
Court Reporter’s Transcript: ] 


Mr. Johnson: It is twelve o’clock. Do you want 
to stop? 

The Court: Very well, this case, then, will be re- 
sumed at two o’clock. 

Mr. Clasby: If the Court would rather resume at 
1:30, I am willing to start then. 

The Court: I am reluctant to say 1:30, because L 
know attorneys have appointments in their offices, 
but I would be pleased to resume at 1:30 if you like. 

Mr. Johnson: That is agreeable. 

Mr. Clasby: It looked like about another hour 
and a half reading, so perhaps it would be three be- 
fore we reach argument. It might be advisable to 
try 1:30! 
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The Court: I will be very pleased to resume at 
1:30. Very well. 
Mr. Johnson: Thank you, your Honor. 
(Thereupon, at 12:05 p.m., a recess was taken 


until 1:30 p.m.) 


Afternoon Session—1:30 P. M. 


Clerk of Court: Court has reconvened. 
The Court: Are you gentlemen ready to pro- 


ceed ? 
Mr. Johnson: 


Honor. [53] 

Mr. Clasby: We are, your Honor. 

ine Courts Very well. 

Mr. Johnson: Before the recess we had completed 
the first five lines on page 78 of the deposition, your 


The plaintiff is ready, your 


Honor. 
(Continued reading deposition of George A. 


MeDonald, Jr., from line 5, page 78, through 
line 4, page 86.) 
“Q. It was never mentioned? 
A. It was never mentioned. 
Q. And yet you had about four conversations 
about whether to go ahead or not? 
A. Thatewas after the accident. 


Q. After the brake fluid? 
Q. Before the brake fluid went out how many 


conversations did you have before the accident 


Ae Yes? sir, 


about whether you should go ahead or not, you re- 


lated several of them. 
A. Maybe one or two. 
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@. You related one at the times the brakes went 
out? A. Yes, sit. 

Q. The 56 Mile Lodge and on top of the hill? 

pee Yes, Sir’. 

Q. That’s three of them, and you had three con- 
versations about whether you should go ahead or 
not, and yet vou don’t remember any of those four 
women expressing any dissent at all? 

A. Well, they were all saying, ‘“‘If you want to 
eo, go ahead, it doesn’t matter to me.’’ That’s why I 
say if one of them had really wholeheartedly wanted 
to go back, my mother would have turned around 
and taken them, but they were saying, “‘If you want 
to go ahead, go ahead.” 

@. But they were relying 

A. On my mother’s driving, that’s what they 
were doing. 

Q. And she said the emergency brakes were 
good? 

A. The emergency brakes were good. 

Q. Now Thompson Pass shows up on _ these 
maps, doesn’t it? A. Uh-huh. 

Q. Do you know whether or not — where is 
Thompson Pass ? 

A. Right there (indicating on the map). 

Q. Well, is this true, that mountain country was 
encountered before you got to Thompson Pass? 

A. Not particularly, no, just a few little hills. 

Q. Was there fog when you got to the few little 
hills? &. No. 

@. There was no fog? eNO; 
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Q. And it wasn’t often dense fog before you got 
there ? na No: 

@. Now when vou got to the mountain pass, now 
aid you ascend a deep mountain pass? 

A. No, sir, you couldn’t hardly even tell you 
were going up. 

@. It was very gradual? 

A. It was very gradual. 

@. And when you got to the top, was it foggy or 
clean? A. There was fog. 

Q. Was it foggy clear to the ground? 

A. No, it wasn’t. 

Q. Was it foggy enough you could see through it 
with your headlights ? 

A. Yes, sir, it was more or less on top. It was 
more or less a cloud formation there on top is what 
if Was. 

@. You couldn’t see very far in front of you? 

Nee NOt At that point, no, Sir. 

Q. How do you know at that point you were on 
top of the pass if you couldn’t see? 

Because vou could see the drop down. 

Yet the climb was very gradual? 

Mes, sim 

You didn’t notice any steep ascent ? 

No, sir, I didn’t notice it myself. 

And the reason you didn’t notice it 1s because 
it wasn’t there? 


OPoPop 


A. That’s more than likely right. 
Q. And if you didn’t notice it, there was no occa- 
sion for any of the other ladies to notice it? 
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A. That’s right. 

Q. Now at that pass is there a sign saying it is 
Thompson’s Pass? 

A. Mot that I can reeall: 

@. You do not know whether you had a map in 
your glove compartment or not? 

Xs hes dem anew. 

@. If you had one you see that Thompson’s 
Pass’ elevation is 2271 feet, couldn’t you? 

A. That’s right. 

@. You would have also known that there were 
no roadhouses and filling stations between the 56 
Mile Lodge and Valdez, is that right? 

ao) Chats rich: 

@. Yet there are back up the other way? 

A. Iam not sure. 

Q. You are not sure? A. No. 

@. You could have found out where the closest 
one was, couldn’t you? 

A. Yeah, if we had had a map. There night 
have been a map in there but I sure don’t know 
about it. 

@. Well, now actually in the operation of your 
ear—strike that question. Where is vour father? 

A. He is in Houston. 

@. Ts he going to Alaska next week or do you 
know ? A. I don’t know. 

Q. When was the last time you conversed with 
him? 

A. Well, let’s see, 1 was about day before ¥es- 
terday. 
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Q. Do you know whether he is going up there? 

A. No, I don’t know for sure. All he said to me 
was be sure and come down here. 

Q. Now the times you have said you observed 
your mother trying to change gears, was it hght or 
dark in the car? A. It was dark. 

@. Did you have a dome light in the car? 

A. Yes, sir, a light in the ceiling. 

@. Was that on or off? A. It was off. 

@. Do you know whether at any time your 
mother tried to shift those gears with her foot? 

A. She sure did. 

@. Could you see it? 

A. No, sir, you could tell by the sound of the 
engine. 

Q. Did you notice her doing that just in the 
elutch ? A. Yes, sir, she did. 

How did you notice her do that? 

By the sound of the engine. 

Is that the only way you noticed it? 

That’s right, and noticing her leg. 

Did you observe her leg? 

No, but if I had looked I could have seen it. 
But you didn’t look? A. No, sir. 

How fast was she going before she tried to 
shift gears? A. That wonld be hard to say. 

Q. By that time she was going pretty fast? 

A. Pretty fast, yes, sir. 

Q. Well, the reason she couldn’t shift them, she 
Was going too fast? A. Yes, sir. 

Q. The engine had gotten up too fast? 
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A. Il imagine so. 

@. She could have shifted them if she had tried 
them a little earher? A. I imagine so. 

Q. And the fact that was a steep drop was obvi- 
ous to you and obvious to the driver? 

ee Ehat Ss elt. 

Q. And it was also apparent to vou at that time 
that she didn’t have any brakes ? 

A. It was apparent long before then. 

@. When these discussions about going ahead if 
you want to were had, was there a statement made 
by your mother that the emergency brake was still 
working ? A. Not that I ean recall. 

Q. You mean these people went ahead without 
any knowledge of the emergency brake working? 

A. Well, she had to use it a couple of times and 
it was working, and I imagine they felt that it was. 

@. I mean you ean’t recall, you can’t say? 

A. No, that has been almost four years ago. 

Q. That’s the reason I am asking vou about 
some of these questions you testified about. 

A. I don’t recall her actually coming out and 
saying these emergency brakes are good, let’s go on. 

Q. Actually remembering anything being said 
about them, vou can’t, about the emergeney brake 
being good? 

A. Maybe onee where she said something about 
the emergeney brake holding or something, I don't 
know. 

Q. Now when this man—you stopped at this sta- 
tion and this man eame out, do you remember of 
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your own independent knowledge that conversation ? 

A. Most of it, yes, sir. 

Q@. You remember it of your own knowledge? 

A. You mean between my mother and the man? 

Q. Yes, sir, you were still in the car at that 
time ? A. Iwas still in the ear. 

@. Everybody was in the car? 

A. He was around by her side. 

Q. He was by her window? 

A. I imagine he thought we wanted some gas or 
something and he came out and asked if he could 
help. 

@. And you stated he stated that the road was 
good all the way? 

A. He stated that the road was good. 

Q. You don’t know whether anybody else in 
there heard that or not? 

A. I imagine thev all heard it. 

Q. Do you know whether or not Mrs. Aronson 
in the back seat heard it? 

Oh, I am pretty sure she did. 

You can testify that she heard it? 

I imagine so. 

You imagine so? 

T am pretty sure she heard it, and everybody 
was awake, 

Q. Did you give more than one statement about 
how this accident happened ? 

A. What do you mean? 

Q. A written statement, somebody would come 
up and ask your name and how it happened and you 
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would tell them all you knew about it and signed it 
at the bottom. A. I gave one. 

Q. You have only given one? 

Am Yes, sir.” 


[The following matter is from the District 
Court Reporter’s Transcript: ] 


Mr. Johnson: If the Court please, the next ques- 
tion and answer is objected to on the ground that it 
is incompetent, irrelevant and immaterial. 

Mr. Clasby: We concede that it shonldn’t be in 
the record. 

The Court: Very well. 


(Continued reading deposition from line 7, 
page 86, through the last line on page 86.) 

* ¥ &* &€ ¥ 

“Q. Some representative at Fairbanks, is that 
right? 

A. Yes, sir. That was right after I got out of 
the hospital. 

Q. Was that on or about September 11, 1953? 

A. Yes, sir. 

Q. And you were then a student at the Fair- 
banks High School? Ae Thats neie 

Q. That was to have been your freshman year 
and “I have been in the hospital now and ean’t 
start until the second half,’’ is that what you told 
him ? J, SRSA. 

@). Was that correct™ A Titat’s mene 

Q. Now did you tell him that you didn’t remem- 
ber whether there was any vehicle that caused you 
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to get on the other side of this center pile of dirt or 
it was because of the holes on the other side, that 
you just didn’t remember why you crossed ?”’ 
[The following matter is from the District 
Court Reporter’s Transcript: | 

Mr. Clasby: If the Court please, we object to 
this line of questioning as an attempt to impeach 
their own witness. This comes as one of the pecu- 
liarities when the party proposing the deposition 
does not introduce it, but having introduced the 
deposition proposed by us they make this witness 
their own and according to the rules of practice, 
they should not be permitted to impeach their own 
witness. 

Mr. Johnson: I believe, your Honor, under our 
own rules and statutes, as I recall it, it is just like 
ealling another party, that you certainly have the 
right to impeach and even your own witness you 
can impeach if it becomes necessary. 

The Court: Only under certain circumstances 
can you impeach [54] your own witness, but I will 
overrule the objection. 

Mr. Clasby: May I have, without noting it in 
the record, a continuing objection to the examina- 
tion on that particular point? I think there are sev- 
eral pages on it that run along the same line. 

The Court: Perhaps you should interpose the 
objection. 

Mr. Clasby: All right. 

The Court: I don’t know what is coming, of 
course, but I think you had better interpose your 
objections as we go along, until such time as it 
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seems apparent that a standing objection may be 
taken. 
My. Clasby: All mght. 
(Continued reading deposition from line 1, 
page 87 through line 8, page 87.) 
‘fA. So far as I remember, it was because of the 
holes. 
@. Iam asking you if you remember if you told 
him why you went over there? 
A. No, I don’t remember if I told him that or 
not. 
@. Did you tell him you were stopped there just 
a couple of minutes when a truck came by going in 
the opposite direction ?” 
[The following matter is from the District 
Court Reporter’s Transeript: | 
Mr. Clasby: Same objection. 
The Court: Same ruling. 
(Continued reading deposition from line 9, 
page 87 through line 4, page 89.) 
“A. Not that I reeall. 
Q. You don’t remember whether you did that or 
not? 
A. I don’t remember a truck coming by. 
@. I am asking you if you remember what you 
told him? A. No, I don’t. 
Q. This statement was taken approximately 30 
or 40 days following the accident? 
Ae Dat seriolii: 
Q. And your memory about it was better than it 
is now? ee iia ole inde 
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Q. You were not under drugs or ether or any- 
thing like that? A. That’s right. 

Q. Did he come to your house? 

A. We were living in the Northwood Building, 
daddy and I, and he came there. 

He came to your house? A. Yes, sir. 
And you gave him a statement? 

Yes, sir, I gave him a statement. 

Did you read it over before you signed it? 
No, I didn’t. My daddy did. 

Your daddy did. Well, did he come with a 
statement already prepared or did he come out 
there and talk to you first? 

A. I don’t know how he did it. 

Q. Well, he did talk to you some little time and 
typed up the statement and asked that it be signed, 
is that right? ee thew senieht: 

Q. Did you tell him that after your brakes—you 
learned that your brakes went out that you went on 
and came to a place on the left hand side of the 
road which was a bar and eating place, is that true? 

A. That’s mght. 

Q. I will ask you to speak up, she can’t hear 


OPoree 


you. A. That’s right. 

Q. “And aman came out just as we drove up,” 
did you tell him that? By Viger: 

@. Is that true? A. That’s right. 


Q. Did you tell him someone talked to him but I 
don’t remember what he said?” 
[The following matter is from the District 
Court Reporter’s Transcript: ] 
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Mr. Clasby: The same objection. 

The Court: Yes, overruled. 

(Continued reading deposition from line 5, 
page 89, through line 25, page 90.) 

“A. No, I know what he said. 

@. You know what he said? 

A. That’s right. 

Q. But you didn’t know on September 11th what 
he said? 

A. No, I didn’t tell him I didn’t know. 

Q@. Who was there when this statement was 


taken, was your daddy there? Ay Yesstsin 
@. And he read it over and he was present the 
whole time this man was there? A. Yestisir 


@. And you weren’t forced to make any state- 
ment? A. No, sir. 

Q. And if it wasn’t correct, your father would 
have stopped him? 

A. Well, my father wasn’t at the wreck. 

@. And because your father was there, vou 
weren’t forced to sign anything, were you? 
No, but I didn’t read it. 
You didn’t read it, was it read to you? 
No, my daddy read it. 
It wasn’t read to you and vou didn’t read it? 
He was sitting there while I made the state- 
ave and after it was typed up my daddy read it 
to make sure it was worded the way that I said it, 
and he told me to sign it. 

Q. Then your father was present and listened 
all the time that you and this representative talked, 
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is that right? A. That’s right. 

Q. And he heard the whole conversation ? 

A. That’s right. 

Q. And he read it over before you were to sign 
it? A. That’s right. 

Q. And the reason that he read it over is that 
he told you to make sure that it coincided with 
what you had said in your father’s presence ? 

A. That’s right. 

Q. And then he told you to sign it? 

pe Ubats 11ehite 

Q. You had every opportunity to read it? 

A. It wouldn’t have done me any good. I didn’t 
know anything about what he was writing anyway. 

Q. You mean 

A. I don’t know—every time someone writes up 
something like that they seem to change it around 
some.”’ 

[The following matter is from the District 
Court Reporter’s Transcript: ] 

Mr. Johnson: Now, if the Court please, the next 
two questions and answers are objected to on the 
eround that they are incompetent, irrelevant and 
immaterial. [55] 

Mr. Clasby: We agree that should be eliminated 
as being improper. 

The Court: Very well, that shall be omitted. 

(Continued reading deposition at line 8, page 
91, through line 1, page 96.) 


ce ay eat ee a 


Q. How long was your father there, was he 
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there about five minutes or was he there an hour? 

A. It was about an hour. 

@. And you and the representative were there 
all at the same time with your father, all in one 
room? A. Yes, sir. 

Q. And your father listened to his questions and 
your answers ? A. That’s right. 

Q. I want to make sure you understand you are 
under oath, and you stil! state you haven’t read that 
statement before you signed it? 

A. I haven’t read that statement. 

Q. Do you know whether or not your father’s 
deposition in this case has been taken? 

A. No, I don’t. 

Q. Did you go over this statement this morning 
before I got here with Mr. Pipkin? 

A little bit. 

A little bit? A. Yes, sir. 

What do you mean by a little bit? 

Oh, we talked about it. 

You talked about it, is that when you first 
told anybody that you hadn’t signed this before you 
read it? 

A. No, I didn’t say anything about that. 

Q. You didn’t tell anybody that? 

A, No; sit. 

Q. Didn’t Mr. Pipkin ask vou whether you had 
read this statement ? 

A. Not that I recall. 

Q. Did he let you read it in his office? 

ne IE 
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@. Did you ask to? A. Nossix. 

Q. What did you talk about? 

A. The same thing we have talked about here. 

Q. Did you talk about the statement you have 
given? 

A. No, we just went over some of the facts and 
I showed him the place on the map, that was all. 

Q. Did you read anybody else’s statement? 

A. No, sir. 

Q. Did you read anything while you were in Mr. 
Pipkin's office? 

I haven’t read nothing, not one thing. 
Did you tell him you had made a statement? 
t believe so. 

». You told him that? 

A. J believe it was brought out that I had made 
a statement. 

Q. And did you tell him at that time that state- 
ment you never had read it, and couldn’t tell him 
what was in it? A. Nie; sir. 

Q. You never have told him that? 

A. Isure didn’t. 

Q. But this statement is not correct, ‘Someone 
talked to me and I don’t remember what he said’’? 

A. He took a statement from me and also took a 
statement from Mrs. Dickerson. 

@. I don’t have Mis. Dickerson’s statement, I 
don’t represent her. 

A. He fouled it up somewhere. 

Q. You know he fouled it up but you don’t know 
how because you never read it? 
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eee tia sieht: 

@. That day to this have you ever read that 
statement? A. I haven’t even seen it. 

Q. You haven’t even seen it? A. No. 

Q. And you didn’t read it that day? 

A. No, I haven’t seen it. 

Q. And yet you are willing to testify that 
statement was not correct? A. I would. 

Q. lLet’s see if I understand you and you under- 
stand me, you talked to this investigator and repre- 
sentative at your home in the presence of your 
father? AQ Thats meht. 

@. And he then took out a typewriter and wrote 
a statement, do you remember whether it was one 
or two pages long? A. No, I don’t. 

Q. But you didn’t read it? A. Noy site 

Q. And you haven’t read it in the two or three 
years that have elapsed since then? 

A. No, sit. 

Q. And yet you are willing to swear under oath 
here today that that statement is wrong? 

A. According to that. 

@. Are you 

Mr. Pipkin: Let him answer. 

A. According to that last question you asked me, 
that statement is wrong, unless I misunderstood it, 
and I don’t believe I did. 

Q. Are you willing to swear then that that state- 
ment is wrong? 

A. Yes, sir, on somesof it, but I sure don pares 
member any truck coming up there, and I don’t re- 
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member telling him that one did or anything lke 
that. 

Q. Actually you are on leave now, you are not 
on any orders to go anywhere? 

A. Iam on traveling orders. 

Q. Traveling orders? A. Yes, sir. 

@. Where do you have to be? 

A. Ihave to report to Loring Air Force Base in 
Limestone, Maine the 22nd of October. 

@. The 22nd of October, that’s 18 days from 
now? 

A. That’s right, but I have to have plenty of 
time in case something happens. 

Q. Did you tell him this, did you tell him that 
after you left the roadhouse that your mother drove 
slowly? A. Yes, sir. 

@. Is that true? 

A. Yes, sir, she did drive slow. 

Q. Did you tell him that the gear lever was in 
the down position ? A. Yes, sir. 

@. Is that true? 

Pee ay So tae, 7 

[The following matter is from the District 
Court Reporter’s Transcript: | 

Mr. Clasby: If the Court please, I would like to 
have it understood that our objection is to the last 
couple of questions and the next several pages. It is 
the same type of attempted impeachment. 

The Court: Very well. 

(Continued reading deposition from line 2, 
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page 96, through to the end of the deposition, 
page 1381.) 
““Q. Did you say, “I don’t remember how far we 
drove before we started down the hill?’ 
Ay Uhat’s right. 
@. Is that true? vee Una s ines 
Q. Do you remember saying, ‘‘I do remember 
mother trying to shift into the lower range’’? 
A. at saree 


@. Is that true? ee Vat sens 
Q. Did you tell him, “I heard the noise of 
gears,’’ is that true? Ae Thats ich 


Q. Did you say, “I believe she had the head- 
lights on’’? 

A. I didn’t say I believe she had the headlights 
on because I knew she had the headlights on. 

®). Is that true? A. That’s true. 

Q. Did you say, ‘It was getting pretty dark’’? 

A. No, sir, I didn% say it was setting epreea. 
dark because it was dark, and I am pretty sure I 
told him it was. 

Q. Well, was it dark when the brakes went out 
or was it still light? 

A. It was fairly dark. 

Q. Did you tell him, “T recall we went up in the 
hills a bit and it was foggy on the hill’’? 

Pees Tela, 

Q@. Is that true? 

A. That’s true, referring to the summit. 

Q. Did you say the fog extended clear down to 
the road? a Phet’s freht. 
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Q. Is that true? A. True. 

Q. Did you tell him, “TI couldn’t judge how far 
into the fog we could see’’? A. That’s right. 

m. Ws ibat truce? Ay) Ditat/sstre. 


Q. Did you tell him, “I have no recollection of 
stopping after our stop at the roadhouse’’? 

A. No, I don’t remember telling him that. 

@. Is that true? 

A. You mean did I tell him that? 

Q. Is it a true statement that, “‘I have no recol- 
lection of stopping after we stopped at the road- 
house’? 

A. No, sir, because I have a recollection of it. 

Q. In other words, now you have a recollection 


of it? A. I did then. 
Q. You don’t know where he got the idea for 
this statement? A. No, I don’t. 


Q. But all the other things I read in there are 
true? 

A. They are true because we did stop. 

Q. But that one thing is not true? 

eee lhat’s right: 

Q. Did you tell him, “After starting down the 
fog decreased’’? A. That’s night. 

Q. Is that true? A. That’s true. 

Q. Did you tell him, ‘‘Mother saw we were pick- 
ing up too much speed, I believe she set the emer- 
gency brake’’? A. She did. 

Q. And that’s true? A, hat satire: 

Q. Did you say, “IT don’t know if it slowed the 
car doweneat alla A. That's trite. 
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Q. “I just don’t remember much about anything 
connected with the case from here on until after I 
had reached medical care”? Ase That’s mele 
Q. From the time you started down there you 
just didn’t remember anything ? 

A. Well, I can remember up until the time we 
turned over. 

Q. Then your mind is blank until the time you 
starting getting some medical care? 

A, Mhatis nicht, 

Q. So that part all is true? 

Ay Uharicericht. 

Q. Is this part true, “When we stopped at the 
roadhouse, I don’t have any recollection about any- 
one in the car expressing any concern about con- 
tinuing on without the brakes?’ A. Nojisine 

Q. That’s true? i, (nares: ques. 

@. Did you say, “I just don’t have any recol- 
lection of that point nor do I remember when she 
stopped at the roadhouse that any discussion was 
had as to whether we should stop or to continue 
on,’’? you just don’t remember whether there was 
any conversation had at that point? 

A. Well, there was. 

Q. So that part is not true? A. That’s right. 

Q. Other than that statement and your talking 
to Mr. Pipkin this morning, you haven’t discussed 
this with anybody else? Ay No, sir 

Q@. From July 3ist, 1953 until October 4th, 
1956 ? A. Oh, people have asked me 
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Q. I mean in detail. You said you were in an 
accident, I can understand that. 

A. I mean it hasn’t been in detail, no. 

Q. About how it happened and the facts that led 
a to it. A. No. 

Q. You have no independent recollection of Mrs. 
Aronson, as to whether she ever expressed any de- 
sire that you turn around and go back? 

A. I don’t have any recollection of that whatso- 
ever, as to her actually coming out and saying go 
back, I don’t. 

Q. You don’t have any recollection on that one 
way or the other? A. Not dont 

Q. Do you have any recollection of Mrs. Aron- 
son’s statement one way or the other that you 
should wait until the next day? 

A. No, I don’t have any recollection on that 
either. 

Q. She was in the back, I believe? 

eX. Yes, SIT. 

Q. Along with Mrs. Hall? 

A. No, Mrs. Dickerson and Mrs. Aronson were 
in the back. 

Q. So the surviving person that was sitting 
closest to Mrs. Aronson is Mrs. Dickerson? 

A. That’s right. 

Q. Wad your mother ever traveled these high- 
ways in Alaska before this trip? 

A. You mean those particular highways? 

Q. Well, any degree of Alaskan travel at all? 

A. Not by herself. 
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@. Asa driver? A. No. 

Q. She had not? A. No. 

Q. Yet you told Mr. Pipkin that she was an ex- 
perienced, good driver? 

A. She was a good driver. 

Q. But she never had been on these Alaskan 
roads by herself before or as a driver? A. No. 


Q. You have no independent recollection that 
you can actually testify to whether or not Mrs. 
Dickerson made any request that the damage be 
repaired or that the whole party turn around and 
go back to Fairbanks? 

A. No, I don’t remember anything about that. 

Q. How long had you been living in Alaska be- 
fore this accident happened ? A. Since 19951 

Q@. Since 1951, your mother had been up there 
ali that time? A. Yes, sir. 

@. And she had never driven these highways 
herself or actually driven over them? 

A. No, because each time we had been out my 
daddy was with her. 

@. Had any of these ladies with you ever made 
any of these trips before with them? 

A. Mrs. Aronson had been over the Alean High- 
way with us before. 

@. Isn’t that any one of these? 

A. No, sir, it didn’t have anything to do with 
these. 

@. At the time they had gone over that highway, 
your father was driving? Ay Thats tie 
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Q. And you say at the top of Thompson’s Pass 
that the car stopped and a discussion was had? 

e hat’s right, sir. 

@. You remember it? A. I remember it. 

Q@. Everybody else in the car that survived, that 
is, Mrs. Dickerson, she should also remember it? 

A. She should also remember it. 

Q@. And the reason it sticks in your mind, you 
had a prayer meeting at that time? 

ie That’s right. 

@. And you stayed there five minutes? 

A. Approximately that time. 

Q. Five or ten minutes, that’s your best recol- 
lection? A. That’s my best recollection. 

Q@. And again a further discussion was had? 

A. Yes, sir. 

Q. And it is your testimony under oath that 
Mis. Dickerson and Mrs. Aronson said go ahead? 

A. So far as I remember, yes, because 

®. Your memory 

Mr. Pipkin: Let him finish his answer. 

Q. (By Mr. Cobb): You said so far as you re- 
member because. 

A. Well, it has just been so long, you can’t 
remember just word for word. 

Q. You can’t swear word for word whether or 
not Mrs. Dickerson or Mrs. Aronson asked to turn 


around. ee iiiat’s right. 
@. And the same is true at the filling station 
back up there? A, That's right: 


Q. It was the family automobile? 
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A. Yes, sir. 

@. Is your father also a Baptist? 

A. Yes, sir. 

Q. Was it his idea that you go to this revival, 
would he hke to go? 

A. J don’t know if he knew anything about it or 
not. 

Q. Well, the trip, was that at his—I mean he 
certainly knew about it? 

A. Yes, sir, he approved of it, I mean he was 
willing. 

It wasn’t any secret? A.” Ohy ie: 
How long have you had a driver’s license? 
About two years, I guess about two years. 
About two years? 

Something hke that. 

The balanee of the highway was blacktop 
ane: this portion that was being repaired ? 

A. That’s right, we had blacktop all the way on 
that trip except that one stretch in there. 

@. <A two lane? A. Yes, sir, a two lane. 

Q. What is the effect of a car going down a hill 
when you put it into a lower gear, what effect does 
it have on the car? 

A. It slows it down, your engine runs up to a 
higher rpm. What it does, it pulls back on your 
engine. 

@. Your wheels will go around slower ? 

pe iis rien 

Q. It will have a braking effect? 

A Diss richie 
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Q@. Was there anything to have prevented your 
mother to have started down that hill in low gear? 

A. Nothing that would have stopped her. 

Q. That’s right. 

A. No, and I really don’t know why she didn’t. 

Q. You don’t know? 

A. No, sir, I really don’t know because I could 
see and everybody else could see it was a steep hill, 
but maybe she thought the emergency brake would 
hold, but why she didn’t gear it down up there; I 
don’t know. 

Q. You might have made it if she had? 

A. Might have. 

@. That was the last opportumty you had? 

A. That’s right, that we the last time I said 
anything to her. 

Q. Did you ask her to put it in low gear? 

A. No. I mean up there on the summit was 
the last time I said anything to her. 

Q. And that was the last opportunity that any- 
body had in going down that hill to change the 
method of operation? 

A. That’s right. Maybe she figured after we got 
started down, if the car did get to going too fast 
that she could get it in low gear. 

Q. She actually wasn’t experienced in that hilly 
country ? 

A. No, sir, she wasn’t experienced in driving 
those mountains. 

@. These other people didn’t know she wasn’t 
experienced, did they? 
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A. Well, I don’t think any of them were. 

@. And they were relying on her? 

we Vhat’s right 

Q. Especially that last defense, they were rely- 
ing on her? A AUS Tareione. 

Q. She was the one that actually had control of 
the ear and had had those last 30 minutes? 

A. Yes, sir, that’s right. 

Q. So actually these decisions that were made, 
they were relying on her knowledge? 

Ape Thatisericht: 

Q. It was pretty apparent to you and should 
have been to your mother as you went down that 
hill her low gear would have been a wiser course or 
a safer course? 

A. That’s true, but you know how these mothers 
are, when they get in a tight place like that they 
don’t want to take the advice of a kid. 

Q. Well, you didn’t say anything about what 
you thought would have been the safer course? 

A. No, sir, that’s right. If she had geared down 
on top of the ill before she got up top speed and 
used the emergency brake we would have made it. 

Q. And you had that last opportunity on the 
top of the hill? 

A. Yes, str, we had the opportunity to do it. 

@. You have understood my questions? 

vA. > Yes, siz 

@. And you have answered them truthfully ? 

A. Yes, sir, I have answered them truthfully 
and to the best of my knowledge. 
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Q. Pass the witness. 


Redirect Examination 


Q. (By Mr. Pipkin): How about this state- 
ment, did the man sit there and write it down? 

A. He wrote it down, yes, sir. 

Q. Was it typewritten when it got back to you 
or hand written? 

A. JI don’t remember whether it was typed or 
hand written, but I remember that my daddy read 
it and I signed it. 


Q. How long did you continue under medical 
eare after this statement was made? 

A. Up until about November or December of 
1953. 

Q. And this happened in July? A. Yes, sir. 

Q. Were you at home in bed when he came to 
take it? 

A. Yes, sir—well, I was in a cast and in a wheel 
chair. 

QO What kind of a cast? 

A. Well, it completely covered my foot and my 
leg and came up around my waist. 

Q. Did you have some broken bones besides your 
head, your skull fracture? 

A. My right leg was broken. 

Q. Your right leg was broken and you were in 
a east, in a wheel chair? A. Yes, sir. 

Q. Was your father there all the time he was 
talking to you? A. Yes, sir. 
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Q. Now you say you didn’t read the statement 


before you signed it? = INO): 
@. And you never have read the statement since 
you signed it, no time, nowhere? A. No; 


Q. It never has been read to you except when he 
was asking you these questions ? 

A. It never has been read to me except when he 
was asking me these questions. 

@. Has he shown you any statement that you 
signed with your signature on it? A. No, sir. 

Q. In talking to you, this counsel here hasn’t 
shown you any statement? A. No, sit 

Q. That you signed? A. None whatsoever. 

Q. Have you been afforded any opportunity dur- 
ing this deposition to read this statement over to 
see what was in it? 

A. I imagine I could have. 

@. I say have you been afforded any oppor- 
tunity to read a statement signed by you with your 
signature ? A. No. 

You were acquainted with Mrs. Aronson? 
Aa sete ta. 

And knew her when you saw her? 

A canicht: 

How long have you been acquainted with her? 
For about three years. 

Do you know whether she drove a car some? 
She drove her husband’s car some. 

Did she live in Fairbanks or not? 

Yes, sir, she lived in Fairbanks. 

You say she had been out in the ear with 
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your mother and father? iA VES esir: 

Q. Is that the Alean Highway? A. Yes, sir. 

Q. Is that mountainous? 

A. It is very mountainous, and most all inclines 
are steep. 

Q. During all this time did you ever hear Mrs. 
Aronson, yourself, make any statement about 
whether you should go forward or not? 

A. No, not definite—I mean just come right 
out and make the statement. 

Q. I will ask it this way, did you ever hear any- 
body in the ear give any concern about—I mean 
in the sense that—you don’t remember any exact 
words or conversation after this long time, do you? 

A. No. 

Q. Do you remember anything she said about 
wanting to go on, to stop or to go back? 

Mr. Cobb: I object to that as leading. 

Q. All right, answer it. 

A. No, I don’t remember any such thing. 

Q. Now was the conversation in the ear at the 
time you got out and looked at the puddle to see 
that you had no brakes, that the brake fluid was 
out? A. The conversation was in the car. 

Q. Now, you say when you got down there to 
this man’s place, you stopped, you say you stopped 
at a Bar, at a roadside place, what point was that? 

A. That was 56 Miles. 

Q. That’s the only place you stopped before you 
got to the Pass? 

fee Liat s tichteas tar as I scamerememiser 
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Q. Now 
A. I mean to try to get the brakes fixed that 

was the onlv place we stopped. 

@. That was the only place you stopped, when 
you got to the intersecting road, something up there, 
I believe you said you stopped? 

We stopped, yes, sir. 

Any houses or garages or anything there? 

No, sir. 

Just wilderness, as you told the counsel here? 

That’s right. 

Was that a lodging place there at 56-Mile 

en where that man came out I am talking about? 

A. Not that I recall. I believe it was just a bar 
and a place to eat. 

@. <Any houses there or anything? 

A. No, sir, I don’t believe there were. 

Q. How much education have yeu had? 

A. Iwent through the eleventh grade. 

@. Did you hear any statement at the Pass or 
anywhere else by anyone inside the car, or were 
there any statements made in your presence and 
hearing as to whether or not it might be dangerous 
to make that descent without the foot brake? 

A. Yes, sir, there was something said about 
that. 

Q. Do you recall who said it? 

A. No, I don’t. 

Q. Did you get out and walk around that Pass, 
at the Pass point, McDonald? 

A. No, no one got out. 
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@. No one got out. State the facts whether or 
not it was discussed in the car that the descent was 
shallow or deep as to the mountains or road ahead 
of you? 

A. You mean whether there was any statement 
made or not as to the grade? 


Ome cs, sit as te whether or not there avasea 
grade. 

A. Well, I can’t recall, I mean not any definite 
words or anything, but I imagine there was some- 
thing said about it being pretty steep im the conver- 
sation, but I mean I just can’t really recall. 

@. We are not asking you to recall word for 
word conversations that far back, the effect of the 
conversation is about all you would be expected to 
remember. J am asking you did anyone there say, 
“Let’s go back” or “Let’s stop’’—— 

Mr. Cobb: That’s leading and suggestive, and I 
object to it on that ground. 

Q. Did anyone say they wanted to go forward 
or you ought to go forward? 

Mr. Cobb: That’s leading and suggestive, and I 
object to it on that ground. 

Q. State whether or not in your presence and 
hearing there was anything said in the car by any- 
one to the effect as to whether or not you should go 
forward or remain where you were or go back, any 
of the three? A. No. 

Mr. Cobb: I objeet to that on the same ground. 

Q. You have stated in answer to that question 
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that no one said anything about whether you should 
go forward or not? 

A. Well, no—I mean they just talked about— 
well, I imagine they said—I am pretty sure that 
something was said about whether they should go 
on or go back or not and that’s when they talked 
about it. 

Do you remember who did the talking? 

All of them. 

Everybody entered into the discussion? 
Everybody. 

Did that include Mrs. Aronson or not? 
Mrs. Aronson and all. 

Can you state where or not she gave her con- 
sent or dissent about going, continuing ? 

A. No, I can’t, I can’t make any statement on 
that because 

@. Do these—— 

Mr. Cobb: Let him finish his answer. 

A. Because I don’t recall anything definitely 
that she or anyone said, but I do state they entered 
into the discussion. 

Q. Can you state here what was the outcome of 
the discussion as to their attitude, if they expressed 
any attitude? A. Yes, sir. 

Q. Wiist@nas 107 ee Lonee con 

Q. Are you purporting to say here that your 
mother made that decision as to whether to go down 
the mountain from Thompson Pass? 

A. No, it wasn’t her decision. Everyone de- 
cided on it. 

Q. Did you enter into the decision 2 
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A. No, I was keeping quiet. 

Q. What was your decision about it? 

A. It really didn’t matter to me, I mean it was 
really up to them. 

Q. State whether or not to you sitting there, 
was there any apparent concern about whether you 
should go on down it or not? 

Mr. Cobb: That’s leading and suggestive. 

Q. Let him answer it. 

A. You mean what I felt? 

@. I mean was it apparent to you as to the 
group in the car as to whether there was any appre- 
hension or fear about going down the mountain? 

Mr. Cobb: The same objection. 

A. Yes, sir, there was a fear in going down. 

@. What was the reason for that? 

A. No brakes, no foot brakes. 

Q. State whether or not there was any discussion 
as to that? 

A. Well, my mother made the statement that the 
emergency brake was good, I imagine. JI mean she 
had used the emergency brake before and it was 
good. It was a good emergency brake, and you can 

ear a car down and use your emergency brake like 
that and it will slow you down, and I imagine it was 
on. 

Q. Did you hear Mrs. Aronson say she wanted 
to get out and rather not go on down? 


A. No, sir. 
Q. Were you present and could hear everyone in 
the car? A. I was sitting right there in the car. 


Q. Were you wide awake or asleep? 
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A. We were all wide awake. 

Q. When sitting upon the Pass with your lights 
how far would you say you see down the road ahead 
of you? 

A. J would be afraid to say because I don’t 
know. I would say maybe fifty to one hundred feet. 

@. Is it your statement or not you had ever 
been over that road before? 

A. I had never been on that road before. 

@. Now back there I think you took a turn there 
on your testimony that I didn’t understand and I 
got a little confused back there, you were talking 
about the time you heard the noise under the ear, 
the section of the road before you reached this 
Lodge, Mile Post 57 or 56, whichever it was, I am 
referring to the time you heard the noise that the 
car was stopped—— 

A. We heard the noise just as my mother strad- 
dled the pile of dirt, and when we heard the thump 
she pulled right on off, and I asked her to stop to 
see 1f it punctured the gas tank. 

Q. How far did she drive after you heard the 


thump ? A. Not over two hundred feet. 
Q. Which side of the road were you on when 
you stopped ? A. On the left. 


Q. And that is when you got out—is that when 
you got out? 

A. Yes, sir, as soon as she stopped I got out and 
went around back of the car and looked. 

Q. How long did the car remain stopped at that 
point? 
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A. Anywhere from five to ten minutes. 

Q. Had you gone to Church down there at 
Seward ? A. No. 

Q. Did you go to Church any time from the 
time you left Fairbanks at all, did you go to any of 
the Chureh services anywhere? 

A. Not that I can reeall. 

Q. Not that you can recall; at what speed do 
you estimate the car was driven from the time of 
hearing the thump under the car until you got down 
to the 56-Mile Post, that is, the Lodge? 

A. I would say about thirty. 

Q. About thirty? 

A. ‘Thirty to forty, something like that, slow. We 
drove slow. 

Q. Do you have any recollection of anyone say- 
ing that they were afraid and wanted to go back or 
stop and get out, any of those three ? 

Mr. Cobb: TI object, it is leading and suggestive. 

A. No, sir, I don’t. 

@. You do not have any such recollection? 

ae No. 

Q. When your ear left Fairbanks, what was your 
understanding as to where you were going? 

A. That we were going to Anchorage and see 
this Poe Hamilton and go by Valdez to that Revival. 
That’s the way I understood it to be. 

Q. Did you get out anywhere on the way to 
Anchorage to look at the scenery or any mountain 
views ? 

ieee Not tat, | can recall: 
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Q@. Was any discussion had about the scenery 
out from Anchorage? A. About the scenery? 
@. ‘As you went along, as to whether there was« 
any spectacular scenery to be seen? 


A. Just some glaciers. 
Q. Where were they? A. All over. 
Q. Was that a vacation trip you all were on? 


A. More or less, and we were going to see Miss 
Hamilton and to the Revival. 


Q. Who bought the ‘gasoline ? 
A. They all put in together. 


Q. How do you mean all put in together? 

A. Just like a pool, when they bought gasoline 
they would all pay for it. 

Q. Do you remember how many places you 
gassed up? A. Moysir, 1 don’t. 

Q. Well, how would they go about making this 
pool up, pass the hat? 

A. Well, so to speak, yes, sir. 

Q. I don’t mean that literally, I mean would 
they just see how much it was? 

A. When they would find out how much it was, 
they would all put in so much money and pay for 
it. There was four of them and it was a lot cheaper 
that way. 

Q. Who paid at the motel? 

A. All of them. They paid their own share for 
the room. 

Q@. Do you know what you mean when you go 
Dutch? 
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A. That’s what they were, going Dutch, each 
one paying his own way. 

Q. State whether or not there was any under- 
standing about who would defray the expenses of 
this trip when you left Fairbanks, was any discus- 
sion had in your presence about it? 

A. Not in my presence, no. 

Q. Was there one of these Baptist Churches in 
Anchorage, do you know? 

A. Yes, sir, there was a First Baptist Church in 
Anchorage? 

@. Were you there at any time when vou could 
have made the services, say at night anytime? 

A. I don’t believe so. I don’t remember, really. 

Q. But your recollection is you didn’t make any 
Church service at all? A. That’s nght. 

Q. Although you never reached Valdez? 

A. That’s right. 

Q. Did anyone along the way—do you recall 
whether anyone made any suggestions to your 
mother about how to drive or where to drive? 

A. Not that I can recall. 

Q. Now counsel asked you a number of things 
about what might have happened or what could 
have happened in your judgment, if your car had 
had foot brakes this accident would not have hap- 
pened either, that is, you control a car hke that 
on a road like that with foot brakes if there is any 
fluid in fhe line? 

A. Absolutely. It definitely would not have hap- 
pened if we had foot brakes. 
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@. These curves, did they go around the moun- 
tain sharply or did they turn slightly and go down? 

A. No, just weave. 

@. Just weave, were they sharp enough you 
couldn’t see across down in the road ahead of you or 
what are the facts? 

A. Some of them would go around the side of 
the mountain where you couldn’t see around them 
and some of them would go straight down and you 
could see around the curve. 

@. How far were you actually down the moun- 
tain before you had the accident? 

A. I would say about three miles. 

Q. During that time state what action your 
mother took in regard to the operation of driving 
the car. 

A. Well, she would keep it on her side of the 
road as much as possible, and when she would hit 
a curve she would take the middle or the inside of 
the curve and go on around. 

Q. You hadn’t driven much up until that time, 
had you? A. Not too much, no, sir. 

@. Looking back on it now and the observation 
you made at that time, and based on the experience 
vou have had in driving, did she drive skillfully 
down the road? A. Yes, sir, she did. 

Mr. Cobb: That is objected to on the grounds it 
is leading and suggestive. 

@. How did she drive down the mountain? 

Mr. Cobb: The same objection. 

A. As carefully as she could at that time. 
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Q. Did she have both hands on the wheel? 

mn. §69Yes, sir. 

Q. Was she hysterical? 

A. No, sir, she kept her head. 

Q. Do you recall whether anyone was making 
any suggestions to her or not about what she should 
do in this emergency ? 

A. No, they were all too scared. In consider- 
ing what it was, my mother drove very sensibly 
going down that mountain because you take some- 
one that is an experienced driver on mountains like 
that and something like that happens, nine out of 
ten of them will go to pieces. 

Q. Do you recall whether or not she held onto 
the steering wheel or turned it loose or anything? 
A. She held onto that thing all the way down. 

Q. Was there any way going over that road— 
do you recall the outline of the road pretty well in 
your mind from Thompson Pass down? 

A. Pretty fair. 

@. And you have stated, I believe, if I am not 
correct me, state whether ov not it is within vour 
knowledge your mother had ever driven this par- 
ticular Pass? A. No, sir, she had not. 

@. She had never driven 1t? A. No, sit. 

Q. Did you hear anyone make any statement in 
the car as to whether or not they had ever been 
to Valdez? 

A. Iam pretty sure none of them had. 

@. None of them had? 

A. No, Mr. and Mis. Dickerson had gone down 
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there for a Church meeting or something but I 
don’t believe the others had. 

Q. You have made the statement here that if 
your car had been put in low gear she could have 
probably controlled it better or words to that effect? 

pe | liatesenioint: 

Q. How far down the road would that become 
apparent, in other words, could you see the road 
down ahead as to how steep it was getting, very far 
beyond your lights? A. Yes, sir, you could. 

Q. How, in the darkness? 

A. You mean how far? 

@. Yeah. 

A. Oh, I don’t know, maybe two hundred feet, 
something like that. 

Q. That’s within the range of your headlights 
you mean ? 

A. Yes, sir, within the range of the lights. 

Q. Was the car in gear when it started down the 
hill? 

A. She had it in the down position, in third 


Q@. It was in position? A. Yes. 

Q. State whether or not she made any attempt 
to use her hand brake? 

A. Yes, sir, she did. She set the hand brake. 

@. Before starting down? 

A. No, after starting, after she picked up some 
speed. 

Q. Did you observe whether or not the hand 
brake was holding? A. No, it did not hold. 
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Q. When was it with reference to the time she 
put the hand brake on that she attempted to change 
the gears? 

A. She pulled the hand brake up and tried to 
set the gear. 

Q. State whether or not the car ever took any 
gear or not after that? A. No, it did not. 

Q. Well, I believe that’s all. 


Reeross Examination 

@. (By Mr. Cobb): Let me get a couple of 
things straight in my own mind. I know it is get- 
ting late and it is longer than you thought but we 
will get it over in a minute if you will just bear 
with us. As I understand, it is your testimony you 
stopped at the top of this Pass, before you went over 
it, and why did you stop at the top? 

A. Because we saw that it was a drop from 
there on. 

Q. That was apparent to your mother? 

A. Yes, sir, it was apparent and so she stopped 
there and had the prayer meeting, and I don’t know 
any definite words that were said, but they did dis- 
cuss as to whether to go on or not. 

Q. I was asking you as to the question whether 
it was apparent as to it being steep? i. ges: 

Q. <And up to that point, except the thirty min- 
utes, your mother had done all the driving? 

A. Yes, sir, and the thirty minutes I drove was 


right outside of Anchorage and it was broad day- 
light. 
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Q. She was supposed to do all the driving? 

A. Well, I imagine she was but I doubt if it was 
understood like that between her and my daddy 
though. 

Q. Neither so far as her and the other people 
in the car? ae Citat Ss rent. 

Q. And she wasn’t supposed to follow their sug- 
gestions or anything like that? A. That's tighia 

@. She was the one in control of the car? 

A. She was the one in control of the car and 
had charge. , 

Q. When you started off the steep hill it was ap- 
parent to you and your mother and everybody there 
that it was a steep hill? A. That’s right. 

Q. And you say you first noticed the gear in 
third position but she put it in low to start it off 
and then first? A. No. 

@. You can start off in high? 

A. On that type of transmission you can start 
off on third gear and let off the clutch and it will 
change into fourth. 

Q. From a flat standing still? 

A. From a flat standing still. 

@. Your mother had driven that car many times 
before? A. Yes, sir. 

Q. She knew how the gears were ? A. Yes 

Q. There was nothing to have prevented her to 
have started off in low gear? 

A. Nothing whatsoever to prevent it. 

Q. And nothing to prevent her to start off with 
a combination of low gear and no brakes? 
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A. Nothing in the world. 

Q. tf am talking about this decision when they 
decided to go ahead, nobody was telling your mother 
how to drive at that point? A No; sir: 

Q. But whether to go ahead with or without the 
foot brakes? Ae Phe Ss ret. 

Q. That’s all the decision was about? 

A. Yes, sir. They were trying to decide whether 
to try to make it down the hill without the foot 
brakes or not. 

Q. But nobody made the decision but your 
mother whether to go down in third gear or low 
gear? eis Telit, 

Q. That was her decision? A, That's aight 

Q. And nobody attempted to exercise any con- 
trol over her? me Liat Ss right: 

Q. And Mrs. Aronson and Mrs. Dickerson were 
in the back seat? eet Waa Seam iiiue 

Q. And it was apparent at that point you were 
going down a steep hill, and if you had thought 
about it you would have realized you had to get it in 
low gear even before you started? A. Yes, sir. 

Q. And if you had stopped to think about it, it 
would have been apparent you should have started 
out with the hand brake set, is that right? 

A. ‘That’s right. 

Q. And the only reason you think your mother 
didn’t do it, she overlooked it or just didn’t think? 

A. Probably seared and just didn’t think. 

Q. But she didn’t have any discussion with these 
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other ladies at that point as to how she was going 
to proceed down that steep hill? A. No. 

Q. Although they may have been aware of the 
fact it was a steep hill and aware of no foot brakes, 
they weren’t aware of how she was going to proceed 
down that hill? A. That’s right. 

Q. Mr. Pipkin asked you based on your experi- 
ence now in driving and your remembrance and 
recollection of what happened on that occasion, had 
she started down this hill in first gear and the hand 
brake set she probably could have made it? 

A. She would have made it I am pretty sure 
because I have driven several cars with the same 
transmission setup and everything. In fact, I 
owned one until a couple of weeks ago the same way. 

Q. Did. you drive it over mountains? 

Ae 2) Cs, Sirs 

Q. When making a descent did you shift it up? 

A. I had one that bad at Pala Duro ‘Canyonma: 
Amarillo. I had about a mile or two mile hill to 
get to the bottom of the canyon and I geared it 
down going down. And the way I do it, after the 
transmission slows it down so far, it just starts 
turning free and won’t hold, but going down that 
hill I pushed the clutch in and let it roll and pulled 
the clutch back out and it would grab, and I 
never did use my brake. 

Q. You would go down about thirty miles an 
hour? 

A. About thirty miles an hour is about what I 
would go, and I would get it up to forty or forty- 
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five and let my clutch out, and I never did touch my 
brake. 

Q. That was the same sort of setup? 

A. Yes, sir, the same situation, transmission 
and everything. Where she made her mistake 
where she was going this fast—that whole drop I 
had I could be driving eighty miles an hour and 
stick it in second, you just have to know how to do 
it. Her rear wheels were turning the same speed 
of the engine, and instead of letting her engine up 
and then putting it in second, she didn’t do that. 
I can be going eighty miles an hour and floorboard 
it and run it up as high as it will go and then it 
will shp right on im. 

@. None of these other ladies attempted to exer- 
cise any control or tell your mother how to go 
about 1t? As Dintis: right, 

Q. On any part of your trip they didn’t exer- 
cise any control over her mechanical manner of 
driving ? 

A. No, sir, so far as I know they all kept quiet 
as to how she drove. 

Q. She was the one making the decisions? 

A. She was making the decisions as a dviver. 

Q. There wasn’t any equal decision between 
them ? Ae NO, Sir. 

OF Mat seal, 


Further Redirect Examination 
®. (By Mr. Pipkin): Was there anything to 
keep Mrs. Aronson or anybody on the back seat of 


184 Harl G. Aronson, etc. vs. 


(Deposition of George A. McDonald, Jr.) 
that car at the time you were on that Pass and 
fixing to descend to see that it was a steep descent? 
A. No, sir, there wasn’t. 
Q. Did Mrs. Aronson enter into the discussion? 
A. I imagine she did. 
@. Did you notice whether or not she was doing 
any of the praying? A. Sure she was. 
OF Thats all: 
Mra€obns lat s ali, 


[The following matter is from the District 
Court Reporter’s Transcript: | 


Mr. Johnson: The plaintiff rests on the question 
of negligence, Your Honor. 


(Mx. Clasby moved for the dismissal of this 
cause and presented argument, and Mr. John- 
son resisted the motion.) 


Mr. Johnson: J suggest, Your Honor, that you 
continue the matter until tomorrow morning with- 
out decision. 

The Court: The only thing that I am wondering 
about is whether you gentlemen at ten o’clock wish 
to present further authorities and argument and at 
that time I will rule after hearing vour arguments. 

Mr. Clasby: I plan on seeing what I ean find 
in the eases. [56] 

The Court: And IT, of course, am going to see 
what JT ean find. Very well, this ease will be con- 
tinued until ten o’clock tomorrow morning, and 
Court will adjourn until ten o’clock tomorrow 
morning. 
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(Thereupon, at 4:30 p.m., October 9, 1956, an 
adjournment was taken until 10 a.m., October 
10, 1956.) 


Fairbanks, Alaska, October 10, 1956 


Be It Remembered, that the trial of Cause No. 
7728 was resumed at 10:00 a.m., October 10, 1956, 
the plaintiff and the defendant both represented by 
counsel, the Honorable Vernon D. Forbes, District 
Judge, presiding: 

Clerk of Court: Court is now in session. 

The Court: Gentlemen, are you ready to proceed 
in Civil Cause 7728? 

Mr. Johnson: The plaintiff is ready. 

Mr. Clasby: We are ready, if the Court please. 

The Court: Very well. 

Mr. Clasby: At this time f would like the Court’s 
permission to put on out of order a witness whom 
I have available and this is the most convement 
time for him to testify, if I may do that and then 
go back to my argument. 

The Court: Any objection, counsel? 

Mr. Johnson: The only objection I might have 
would be as to whether or not counsel intends to 
use this witness’ testimony in support of his present 
argument. If he does, I don’t believe it is proper 
order. Otherwise, I don’t have any objection. [57] 

Mr. Clasby: I don’t intend to. I think the Court 
ean exclude it from consideration also. 

The Court: Yes. You wish to put the witness 
on at this time out of order, the evidence to be con- 


186 Karl G. Aronson, ete. vs. 


sidered in the defense, if you get to the defense, 
but without prejudice to your argument? 

Mr. Clasby: That is right. 

The Court: Very well, the witness may be sworn. 

Mr. Clasby: Will you come forward, Mr. Thies, 
and be sworn? 


DONALD WILLIAM THIES 
called as a witness by the defendant, after being 
duly sworn, testified as follows: 


Direct Examination 
Q. (By Mr. Clasby): Would you state your 


name, please? A. Donald William Thies. 
Q. Do you live in Fairbanks, Mr. Thies? 
pe Yes nda: 


Q. You have lived in Fairbanks all your life, 
have you not? 

A. No, I haven’t. Twenty-one years. 

Q. Twenty-one years. That is coming pretty 
close to it. What is your occupation? 

A. JI am foreman for Alaska Freight Lines. 

Q. What during the last twenty years has been 
practically [58] your occupation ? 

A. ‘Truck driver, mechanic, and handling freight. 

Q. Out of Fairbanks? A. Yes. 

Q. Were you aequainted in that connection with 
the highway between here and Valdez? 

A. Yes, sir. 

Q. Did your employment take you over that 
highway ? Wes, sian dade 

Q. For how long have you been driving that 
highway ? A. Since 1942. 
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A. With considerable frequency ? 

A. More in the last year than I have for, I 
would say, about six years. 

@. Prior to that you drove it considerably also? 

A. Yes. 
| Q. Are you familiar with the condition of the 
_ highway over Thompson Pass after the installation 
_ of blacktop in 1953? A. Quite well, yes. 

@. Will you deseribe for us in your own words 
_ the approach to Thompson Pass and then the high- 
way down on the Valdez side of Thompson Pass? 

A. I would say approaching from the relief 
eabin 

@. Would you go by mile posts or the approxi- 
mate mile posts? [59] 

A. I believe Thompson Pass is 26 Mile and the 
road levels out—— 

Q. You started to talk about the relief cabin. 

A. Coming up to the relief cabin it is quite a 
pitch. You would notice it right away in a car or 
truck more than in a ear. As you approach the top 
of Thompson Pass it shghtly levels off. I would say 
it levels off approximately for 1,000 feet, and then 
it has a gradual drop for approximately a quarter of 
a mile, and then it might accidentally—I mean it 
might level off just a short distance, and then it has 
quite a drop from there on down. 

Q. What is the character of the road with ref- 
erence to curves approaching the top and then going 
down the other side as they might restrict a per- 
son’s vision? 
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A. If it was closed by fog banks, I mean, or 
clouds, I would say that a person that even knew 
the road wouldn’t drive more than 15 to 20 miles 
an hour, because you cannot have any visibility; 
your headlights don’t help you. All you can do is 
try to stay in the center line of the road or at the 
bank along the road. Even going through Thomp- 
son Pass you don’t even notice the banks as you go 
through when it is closed in. You are just driving 
by what you can see of the road. 


Q. Are you aware you are at a summit when 
it is closed in? 

A. I£ you drive the road all the time, yes, but if 
you have never been over the road but a couple 
of times, you would never [60] know it. 


Q. Again back to my other question, Mr. Thies, 
what is the character of the road with reference to 
turns that might restrict visibility, both going up 
from this side, as you near the summit, and going 
down the other side after you pass beyond the 
summit? 

A. I would say from the relief cabin you would 
have two ‘‘S” corners approximately 2,000 feet from 
the top of Thompson Pass. Then the road fairly 
straightens out so that you would have, I say, 1,500 
feet visibilitv in front of you. You could say it 
straightens out really over the top of Thompson 
Pass and makes a gradual ttn to the left for, 7 
would say that you could see approximately 1,000 
feet in front of you. Then I would say a quarter 
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of a mile from the top of Thompson Pass is starts 
making winding turns again. 

Q. That is the point where the descent becomes 
more steep, 1s it? A. That is right, yes. 

Mr. Clasby: I have no other questions. 


Cross Examination 
@. (By Mr. Johnson): How far is this relief 
eabin from the summit? 
A. From Thompson Pass? 
Q. Yes. 
A. I would say approximately half a mile. 
Q. I take it you go over this pass at night [61] 


quite considerably, do you not? A. Yes, sir. 
@. In both summer and winter? 
i Jeutedanee 


Q. Does it have a tendency to cloud in or fog in 
at the summit even in the summertime ? 

A. Very often, yes. 

Q. And are those clouds usually cloud forma- 
tions, or is there ground fog, or what would you call 
it? 

A. I think it would be more cloud formations. 

Q. That hang right around the summit? 

A. That is right, yes. 

Q. What is the percentage of grade on the first 
quarter mile? T believe you said after you cross the 
summit or the top you start down, for a quarter of 
a mile you said the grade was rather gradual. What 
would you estimate the grade to be? 

A. I would say six per cent. 
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@. And then it increases after that; is that cor- 
rect? 

A. Yes, quite considerably, and then it levels 
off again. 

Q. What would be the percent of grade below 
that approximately ? 

A. I would say eight to ten percent. 

Q. ‘That is fairly steep grade, is it not? 

A. Yes, it is. [62] 

@. Even six percent in an ordinary road is a 
rather steep incline; is that not true? 

A. Yes. 


Q. Do you know about how long the descent is 
on the Valdez side of the pass before it levels off 
on the bottom of the canyon? 

A. J would say approximately nine miles. 

My. Johnson: That is all. 

Mr. Clasby: That is all. 

The Court: Do you think you gentlemen can 
establish by this witness whether or not the relief 
cabin that he speaks of is the same place that the 
party stopped prior to when they went to the sum- 
uit? I haven’t heard anything about a relief cabin 
before. 

Mr. Johnson: I believe I asked him about how 
far the relief cabin was and he said half a mile from 
the summit, and my recollection of the testimony is 
that—wel]l, may I continue with this witness a little? 

The Court: Yes. I wonder if the witness ean 
tell us at what mile the relief cabin was located? 
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Q. (By Mr. Johnson): Do you know at what 
mile post the relief cabin is? 

A. I would say about 26144 miles or 27, I be- 
lieve. 

@. What sort of a cabin is it? 

A. It is actually a Road Commission Camp. [63] 
They have put up a concrete building, but what I 
spoke of was an old relief cabin there years ago, 
but there is a concrete building there now that the 
Road Commission keeps their maintenance equip- 
ment in. 

Q. Is that used by tourists for any sort of over- 
night accommodations or anything? Ae yor 

Q. Are any meals served there? 

A. Not that I know of. 

Q. Are there facilities for warming or anything 
of that sort? 

A. I believe they would let you in if the road 
was closed, yes. 

The Court: I believe you should be restricted as 
to what it was at the time of the accident, rather 
than what it is today. 

Mr. Johnson: I beg your pardon, Your Honor. 

Q. (By Mr. Johnson): The accident that is in- 
volved in this case happened in the summer, in 
July of 1953. Would you say that this relief cabin 
had been changed since that time, or do you recall 
when it became A. What 1 conidniimmcwcr: 

Q. You don’t know whether it was before or 
after that? A. No, I don’t. [64] 

Q. Has it been a Road Commission garage or 
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maintenance shed for quite some time, would you 
say ? “A. Yes, it las: 

@. And you have been driving over this road 
for several years? 

A. Ihave drove since 1942 off and on, yes. 
You have been familiar with it ever since? 
Nic: 

During that time it changed from an old 
relief cabin into a—— 
a maintenance shop. 


Ore 


But you don’t know when? 
No, £ don’t. 
Now, is there some sort of a garage or filling 
station at 56 or 57 Mile, do you remember? 

A. There was a roadhouse there, I believe, at 
60 Mile. 


Ord Pp 


Q. In that vicinity. What is the name of that? 

A. There is Tea Kettle, for one. 

@. Tea Kettle? A. Yes. 

Q. Was that there during the summer of 1953? 

A. Yes. 

Q. Is there anything between that roadhouse 
there and Valdez? A. Yes, there is 35 Mile. 


2 


35 Mile Post, that woud be about 10 miles 
north of Thompson Pass; is that correct? 
A Nes: 
Q. Was that there during the summer of 1953? 
A. Yes, 
Q. What type of accommodation is that, or what 


A. It is a roadhouse with a filling station and I 
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don’t know if they do any work on ears or not if 
they have trouble. That I couldn’t answer. 

Q. And you say that is at 35 Mile Post? 

A. Yes. 

Q. Is there anything between that and the sum- 
mit? we No: 

@. Beyond—— 

A. That Road Commission was the only build- 
ing in between there. 


Mr. Johnson: I believe that is all. 


Redirect Examination 

®. (By Mr. Clasby): Going up the summit and 
in the area about the summit, how wide is the blaeck- 
top? A. That has a 22-foot span. 

@. Is there any shoulder beyond the blacktop on 
the righthand side of the road going toward Valdez 
in the area around the summit? [66] 

A. It varies. Some places it has and some places 
it has none. Very little, I would say. 

Mr. Clasby: I think that is all. 

Mr. Johnson: That is all. 


(Witness excused.) 


Mr. Clasby: May it please the Court, we have 
one other witness on the same subject and I ask 
for permission for Mr. Cole to examine hin. 

The Court: Any objection, counsel? 

Mr. Johnson: No objection. 

Myr. Cole: We call Jim Groves to the stand. 
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JAMES E. GROVES 
a witness called by the defendant, after being duly 
sworn, testified as follows: 


Direct Examination 


Q. (By Mr. Cole): State your name, please? 

A. James E. Groves. 

Q. How old are you, Jim? 

A. ‘Twenty-eight. 

Q. What is your occupation? 

A. Truck diver. 

Q. How long have you been a truck driver? 

A. Ihave been driving up here for four years. 

@. In Alaska? [67] AS Yes, seat 

Q. Did you drive truck before you came to Al- 
aska? De Ns, 

Q. Where did you drive? A. Idaho. 

(. Where was that? 

A. Sand Point, Idaho. 

Q. Is there a lot of mountainous country around 


Sand Point, Idaho? 

A. Yes, sir. Yes, narrow, rough roads. 

Q. So you spent most of your time driving over 
narrow, rough roads? Ay) Ves, Site 

Q. In Alaska you have been driving four years 
for whom? 

A. Gene Rogge, Sourdough Freight Lines. 

Q. Since vou have been driving in Alaska for 
four years, between what points have you heen 
driving ? A. Fairbanks and Valdez. 

Q. Exclusively pretty much? A. Vesmmen= 
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Q. How many trips a week do you make )e- 
tween Valdez and Fairbanks? 

A. An average of two trips. 

Q. You average two trips a week; that means 
you cross over Thompson Pass four times a week? 

eee eS) sir: 

@. And that means you would make approxi- 
mately 200 trips between Fairbanks and Valdez 
in four years? Le Sess ile. 

Q. And you have crossed over Thompson Pass 
approximately, since vou have been here during the 
last four years, 400 times? 

A. Yes, sir; I guess so. 

@. Approximately, of course. A. Yes. 

Q. That makes vou pretty familar with Thomp- 
son Pass and the entire highway between here and 
Valdez? A. Yes, sir. 

@. Have you ever driven over Thompson Pass 
at night when it is dark? 

A. I would say seventy percent of the time is 
going over Thompson Pass in the dark. 

Q. And you have driven over Thompson Pass 
when it was foggy? A. Yes, sir. 

Q. Characteristically, when it is foggy on 
Thompson Pass is it just light fog or dense fog? 
What is the general fog condition there? 

A. Ninety percent of the time when it is foggy 
up there you can’t see as far as from here to the 
courtroom door there (indicating). [69] 

Q. In other words, when there is any fog at 
Thompson Pass it is so foggy that you can hardly 
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see across the road? A» That is right. 

Q. And, of course, you have driven over Thomp- 
son Pass at night there in the fog? A. Yes. 

Q. The visibility is very restricted at that time? 

A. It is very poor. 

Q. Traveling from Mile 56 towards Valdez— 
incidentally, let me preface that—what is the Mile 
Post approximately at the top of Thompson Pass? 

A. 25 Mile. 

Q. As you are traveling towards Valdez from 
Fairbanks and you start to climb towards Thomp- 
son Pass, what Mile Post approximately does the 
climb begin? A. From—— 

Q. Iam sorry. Perhaps I didn’t make my ques- 
tion clear, but when you are traveling from Fair- 
banks towards Valdez, at what Mile Post do you 
begin the climb of Thompson Pass, roughly? 

A. Well, actually, to go into the Pass, you would 
be starting in at about 34 Mile, but going from 
Fairbanks to Valdez, right at 47 Mile you start 
climbing, and any person that hadn’t been over it 
frequently enough, as I have, you just figure you 
are starting over the Pass. 

Q. At about Mile 47 you start up? [70] 

A. At about Mile 47 you start wp and you go up 
and down and wp and down. Actually, you don’t 
know where you are at. 

Q. So vou climb over between Mile Post 47 and 
Mile Post 25? A. Yes, si. 

@. And that climb is not a straight line climb? 


ue 


A. No. 
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Q. During the climb are there dips and periods 
of time at which one might well believe, as a careful 
driver, that they were beginning to go down hill 
and not know that there was a further climb be- 
yond ? 

Mr. Johnson: We object to that, if the Court 
please, as being leading and suggestive. I think he 
should let the witness tell what he saw or knows 
about it. 

The Court: I think this question may stand. He 
may answer it. 

A. Yes, there is particularly one hill, 40 Mile 
hill, where you climb up for a while and then you 
go down and then you level off and go around a 
curve, so a person naturally wouldn’t know what 
is ahead, no. 

Q. (By Mr. Cole): As you approach the sum- 
mit at Thompson Pass and getting very close to the 
summit of the Pass, what is the nature of the grade 
in that area? Is it a steep climb? A. No. [71] 

Q. Or is it pretty much a gradual climb? 

A. Itis a gradual climb. I would say there isn’t 
any of it over four percent grade. 

Q. What is the nature of the roadway at the top 
of Thompson Pass? Is it level or is it pretty level 
there, or when you get to the top do you immedi- 
ately start down a steep incline? 

A. When you get to the top it is more or less 
level for a little ways, I would say two or three 
hundred yards, but there is nothing that is real 
steep right at the top. 
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Q. How far does one travel from the actual sum- 
mit or the top of the Pass until the highway be- 
comes steep, what you might call steep, or the road 
becomes a large grade? 

A. I would say a mile and a quarter to a mile 
and a half. 

Q. So after you have reached the summit and 
started down you travel over fairly level country 
for about a mile and a half, at which point the road 
becomes steep ? A, “Wes, sit” 

Q. If you were driving an automobile over 
Thompson Pass at night, in the fog, would you 


know when you actually—would you know definitely 
when you came to the top of the Pass? 

A. If I was a total stranger to the road, no, I 
wouldn’t know. 

Q. How far would you be down the other side 
before the [72] average driver would realize that 
he was traveling down a precipitous mountain pass 
slope? 

A, Well, I would say you would be over half 
or three-quarters of a mile before you would ever 
realize it, if you went according to the road that 
you had just previously been over. 

Mr. Cole: May we use the blackboard ? 

Q. (By Mr. Cole): I hand you this piece of 
chalk and ask you if you would draw on the black- 
board the general contour of the road in the area of 
Thompson Pass, say, from one mile on the Fair- 
banks side of the summit to three or four miles on 
the other side of the summit? 
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Mr. Johnson: We object to that on the theory 
that he is not qualified, your Honor. There has been 
no basis laid for that type of testimony. He doesn’t 
show he is an engineer or made any surveys or any- 
thing as to the contour. 

The Court: He has testified to his familiarity 
with the road. Now counsel asked him if he is able 
to do what he asked him. 

Q. (By Mr. Cole): Jim, on the basis of your 
experience and traveling over the Thompson Pass 
area, are you able to draw the contour of the road 
from approximately one mile on the Fairbanks side 
of Thompson Pass to three or four miles on the 
Valdez side of Thompson Pass? [73] 

A. Iwould say I would. 

Q. Would you please do so? 

A. Right here you have 27 Mile Road Commis- 
sion snow camp, coming from Fairbanks. Then on a 
straight—it is more or less level up to the Road 
Commission camp that is at 27 Mile, then you make 
a sharp curve there and then you go up hill on, I 
would savy, a four to five percent grade (witness 
drawing sketch). 

Q. Exeuse me, would you mark four to five per- 
cent grade in there? 

A. (Witness marked sketch accordingly.) It is 
approximately 200 feet long, and then vou go up 
and wind a little bit and then you come to the top 
of the Pass. Right before you hit the top of the 
Pass, I would say it is about a two percent grade 
right in here (indicating), and then right in here 
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(indicating) would be the top. Then there is a 
Shght curve at the top, oh, about a 30-degree turn. 
Then it gradually slopes down about, this grade 
right here (indicating) would be about three per- 
cent, and then you go around a corner about 30 
degrees and then it starts down. 

IT have run out of room here. 

Q. If you want to continue this drawing right 
here from this point, you may do so. 

A. It starts down and it curves, I imagine, let’s 
see, there are three curves 1n there. There is three 
eurves and then [74] you eceme across this flat 
stretch about 14 mile wide, and then you go around 
whai they call the old 400-foot pitch. It is a fairly 
sharp curve. It is just a little more than normal for 
Alaska highways, and then you go around the curve 
and down to a little flat stretch about 200 or 300 
yards long. Then you start down four miles—it is a 
little more—six to eight percent, and four miles 
long. 

When you get to 21 Mile there is an “‘S”’ turn. 
Then it straightens out and comes down to 19 Mile, 
which is at the bottom. 

Q. On the basis of your earlier testimony, would 
you mark the point at which vou would estimate 
you testified that a driver driving over this highway 
for the first time in the conditions of darkness and 
fog would probably realize vou were then deseend- 
ing a mountain pass? 

Mr. Johnson: We object to that as calling for a 
conclusion by the witness which he isn’t qualified to 
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make, your Honor. After all, it would be simply his 
own idea. There is no basis in the record for any 
such question. 

The Court: He may answer, if he is able. 

A. I would say from this point here, which is 
the top of four-mile hill to here (indicating) is the 
bottom, a person wouldn’t have to go over a mile, 
three-quarters to a mile, and he would realize by 
then that he was im steeper country than he bar- 
gained for—you wouldn’t go over a mile. [75] 

Q. But you probably wouldn’t know that before 
that point? 

A. If it was foggy and at night, you wouldn’t 
ines that, no. 

Mir. Cole: What is all. 


Cross Examination 

Q. (By Mr. Johnson): Mr. Groves, what do vou 
mean by a three percent grade? 

A. Now, for instance, if that was level, I would 
say a three percent grade was about lke that (indi- 
eating). A six to eight pereent grade would be go- 
ing about like that (indicating). 

Q. Yes, but IT mean: how much drop is that in 
100 feet, for instance, to make it a six percent or 
a three percent grade? Is that the way to measure 
Teg A. Well, engineers do, I guess. 


Q. But you have no particular 

A. I would have no—I would have to get my 
pencil and paper out. 

Q. Well, now, this fog that you speak of, is 
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that usually ground fog or is that cloud formation, 
or what, as a general rule? 

A. As a general rule I believe it is a little of 
both, which lays right on the highway, and you 
ean’t see over 20 feet ahead of you. 

@. Does it ever lay up off the highway a little? 

A. I have never seen it lay off the highway. 

Q. I just wondered if you had ever seen it. 
Then, it is your opinion that this is probably more 
eround fog than it is a cloud formation, since a 
cloud formation might move up and down, or 
something of that sort, might it not? 

A. Well, guessing, I would say it would be more 
or less ground formation, ground fog. There 
wouldn’t be any clouds. 

Q. You say that the top of this summit is about 
two to three hundred yards, I think you said, once 
you reached the top? 

A. ‘To reach the top you travel about 300 yards, 
yes, before 

@. And that is comparatively level; is that cor- 
rect? A. It is about two percent grade, yes. 

@. Where does this grade of two pereent stop? 

A. The two pereent grade would be from the 
Valdez end. 

@. Iam talking about when you leave the snow 
shack or the snow shed you talked about and start 
up, there is a three percent grade to begin with, 
and then you go around that curve, or is that four 
percent? 

A. Just before you get to the top, this is the 
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snow camp, you climb a grade here which is four to 
five percent. 

Q@. That is a rather steep grade? 

A. A rather steep grade right here Gndicating). 
When you get right here, right at the top, it isn’t 
over two to three percent, right here (indicating.) 

Q. Which way? 

A. Either way you want to go. 

Om lis it flat on top at all? 

A. It just kind of crowns over. 

Q. So that actually on the surface, or what they 
eall the top, there is no point that is two or three 
hundred yards where the grade is level, at no pomt? 

A. At that particular point, no. There is a grade 
either way; right at the top there is no particular 
point 

@. So when you go over this crown you start 
down immediately even if it is only a two pereent 
erade or so; is that right? 

A. <A person wouldn’t know he was going down, 


no, because it isn’t that steep. 

Q. When you are driving a big truck at night, 
even at one percent grade, you know you are going 
down hill, don’t you? 

A. Sure, I know I am going down hill. 

Q. Even to one who had never been over the 
road before and even a one percent grade would 
certainly be noticeable, would it not? 

A. I would notice a one percent grade, someone 
in a truck would, but in a car I wouldn’t as much, no. 

Q. You certainly would notice the difference in 
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a car between pulling on an upgrade and the re- 
lease of power on a down grade, isn’t that correct, 
even with an automobile? [78] 

A. You would with an automobile, but the grade 
right there isn’t that great. 

@. It becomes even two or three percent beyond 
that very quickly, doesn’t it—I mean it gets down 
to three percent pretty much? 

A. Yes, within about 200 yards from the top you 
go around a curve and then your grade starts down. 

Q. But all the time that you are reaching that 
point the grade is going down, isn’t it? 

A. Yes. 

@. After you go over the hump? A. Yes. 

Mr. Johnson: That is all. 

Mr. Cole: I have no other questions. 

The Court: I am a little confused on the wit- 
ness’ percentage of grades. You drew, did you not, 
at the top of the blackboard, what purports to be 
a straight line? 

The Witness: Yes, sir. 

The Court: And you have two diagonal lines. 
Will you specify what you consider the percentage 
of grade on the two diagonal lines? 

The Witness: This is just more or less guessing 
at the gradey but I plan that for about thieemper 
cent (indicating) and this for about a six per cent 
(indicating). 

The Court: Very well. [79] 

Mr. Cole: May I ask the witness one more ques- 
tion? 
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The Court: Certainly. 


Redirect Examination 

Q. (By Mr. Cole): As you draw that there on 
the blackboard, you don’t purport to have that 
accurately reflect a two percent grade? 

PAS No. 

Q. It is just a very rough sketch to illustrate 
that a six percent grade is steeper than a three 
percent grade? oe Uitat ise, 

@. But that doesn’t purport to show or reflect 
accurately that lower line is a six percent grade? 

A. No, because I am no engineer. 

Q. Yes; it is Just for illustrative purposes? 

A. Yes, six. 

Mr. Cole: That is all. 


Reeross Examination 

Q. (By Mr. Johnson): However, it does illus- 
trate the proportionate difference in the grade, does 
it not, in the pitch? A. Yes. 

Mimeshinson: Thank yous Uhat is all. 

Mr. Clasby: JI have one more question, if the 
Court would permit me. 

The Court: Very well. [80] 


Redirect Examination 
@) (By Mr. Clasby): Jim, you are familar 
with sections of highway where the grade is known 
to he two percent and sections of highway where 
evades are known to be four percent, and sections 
of highway where grades are known to be six per- 
eent, are you not? Ae Myscli acs 
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Q. So you are able to, with that knowledge, 
pretty well estimate what the grade is in sections 
of highway that you haven’t been told by an engi- 
neer what the actual grade is? 

A. That is right. 

Mr. Clasby: That is all. 

(Witness excused.) 


Mr. Clasby: That is the evidence that we wished 
to put in out of order so they can go back to work. 

The Court: Very well. When we adjourned yes- 
terday afternoon I announced that because of the 
importance of this matter, I would permit counsel 
to present additional argument and authorities this 
morning in connection with the motion to dismiss, 
and at this time I will hear from counsel. 


(Thereupon Mr. Clasby presented further 
argument in support of his motion to dismiss.) 


Mr. Clasby: Could we adjourn until 1:30. I have 
arranged for one more witness that I thought we 
would be ready for at that time—he is an employee 
—at 1:30. [81] 

The Court: One more witness that you wish to 
eall, again out of order? 

Mr. Clasby: Out of order, and that concludes 
my case, out of order. 

The Court: Then, I might ask about the avail- 
ability of that witness, why it is necessary to eall 
him out of order? 

Mr. Clasby: He is a mechanic at a gatage, His 
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time is not his own. I talked to him this morning 
on the phone and he said he was on a job now that 
he anticipated he would be through with at noon 
and it would be more convenient to him if he could 
come at 1:30. I could probably get him to rearrange 
it until two o’clock. 

The Court: As long as the arrangement is made, 
I am going to go along with you. 

Mr. Clasby: I don’t want to inconvenience the 
Court. 


The Court: I think hereafter, however, before 
we take witnesses out of order there will be some 
showing of the reason for doing it other than the 
convenience of the witness. 


Mr. Clasby: I realize that. 
The Court: Very well, we will resume at 1:20. 


Clerk of Court: Court is at recess until 1:30. 


(Thereupon, at 12 noon, a recess was taken 
movi! 1230 p.m.) 62) 


Afternoon Session 


(Thereupon, at 1:30, the trial of this cause 
was resumed. ) 

Clerk of Court: Court has reconvened. 

The Court: Are the parties and counsel ready 
to proceed ? 

Mr. Johnson: The plaintiff is ready. 

Mr. Clasby: With the Court’s permission, we 
would like to call Mr. Hutchison. 
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JAMES HUTCHISON 
a witness called in behalf of the defendant, after 
being duly sworn, testified as follows: 
Direct Examination 

Q. (By Mr. Clasby): Will you state your name, 
please? A. Jim Hutchison. 

Q. What is your business or occupation, Mr. 
Hutchison ? 

A. Mechante for Fairbanks Motors. 

Q. How long have you been a mechanic for 
Fairbanks Motors? 

A. Let’s see—ten years. 

@. And for a considerable portion of that time 


have you been the shop forman? A. Yes. 
®. Is the firm the loeal distributor for Dodge 
automobiles ? A. Yes. 


@. In your work, have you had occasion to [83] 
service and repair Dodge automobiles? 

A. Yes. 

@. Are you famihar with the transmission on 
the 1953 Dodge Coronet? A. Yes. 

Q. For how long have you been familiar with 
that transmission ? 

A. Thev first eame out in 1952—no, it came out 
in 1947, actually, that is, the M-6, the automatic 
transmission. 

@. You have been familar with it since it came 
out? a cs 

@. Do the drivers receive factory manuals on 
transmissions ? A. Yes, they do. 

Q@. Are vou familtar with the faetory manual 
on it? A. Yes. 
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 Q. Do the drivers also receive bulletins from 
the factories advising of the idiosyneracies or dif- 
ficulties, if any, relating to a part of the car from 
time to time? A. Yes. 

Q. Are you familiar with such bulletins as have 
been received by Fairbanks Motors from the fac- 
tory with respect to the transmission of a 1953 
Dodge? A. Yes. 

@. Have you had occasion to repair such trans- 


missions ? A. Yes. [84] 
Q. Frequently? A. Not frequently. 
@. But you have had cceasion to? A. Yes. 
@. Are you familar with their operation? 
A. Yes. 
@. Would you explain to the Court first the type 


of transmission that is on the 19538 Dodge Coronet? 

A. Itis an M-6. It is an automatic hydraulically 
eontrolled transmission. It has four speeds: two 
speeds in power gear and two speeds in the high 
gear. 

Q. In other words, it has two speeds forward 
and in addition a dual range? 

A. That is right, it has a dual range in the high 
gear. 

@. And how is the mechanism activated ? 

A. It is manually controlled by a shift lever and 
also by hydraulic oil on a mechanical linkage withm 
the transmission and electric solonoid and gov- 
ernors. 

Q. Is there a clutch or other apparatus that is 
necessary in its operation ? 
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A. Outside of the regular clutch that is in the 
car, there is a clutch in the car to de-clutch. 

Q. Assuming you were starting that automobile 
from a standstill. Explain to the Court the pro- 
cedure you would go through into high gear. [85] 

A. The first thing you do is depress the clutch 
pedal and pull the transmission down to the driving 
range with the high gear and release the clutch 
and you are in what they call the second speed. 
As you press the foot feed contact off and release 
the foot feed, that puts it up into a different range. 
That is high gear. 

Q. And that is the range used for all normal 
operations? A. What is right. 

Q. You spoke of a low range or low gear range 
being possible. Would you explain how to activate 
that in operation ? 

A. If you start out, say, from a dead standstill, 
put the transmission into, on an ordinary car, into 
second gear, that would be low gear, you depress 
the foot feed and build up to about six to eight 
miles per hour, then release the foot feed, and it 
will go into what you call the second speed. That 
is actually, in comparison with an ordinary ear, it 
would he the second gear. It shifts automatically by 
hydraulic pressure. That would be your power gear. 
There are two speeds in the power gear. 

Q. Would it be necessary to depress the clutch 
and again shift in order to get from the power gear 
over into the normal driving range gear? 

A. Not ordinarily, but most of the people do 
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that. You can pull it down with the high gear 
without shifting or depressing. 

Q. Presuming the car is in operation and going 
down a hill and it is in the high range, would you 
[86] tell us how one would go about getting it into 
this low range, or low gear? 

A. The only way you could get it down into 
low gear would be to fully depress the foot feed, 
which would kick it down below forty miles an 
hour. Above forty miles an hour it will not kick 
down, unless you move the gear shift lever into the 
second speed. If the car is going at a high rate of 
speed, that isn’t possible. 

@. Let’s presume you are going twenty miles an 
hour and you want to get it into low range. 

A. You would depress the clutch pedal and it 
would go into second speed. 

Q. It would go in if the car were going that 
slow? A. Yes. 

Q. If you were going forty miles an hour, how 
would you accomplish it? 

A. Actually, it would be the same operation, ex- 
cept you would have to double-clutch the car, be- 
cause it will not go in by just depressing the clutch 
and trving to ram it in. That just won’t do it. You 
have to speed your transmission up in order to mesh 
the gears properly. 

Q. You would depress the clutch, move the gear, 
release the clutch, and accelerate the engine as fast 
as you could get it to go? A. That is ‘fight. 

@. And depress the elutch again and then shoot 
it in? A. Yes. [87] 
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Q. With the disk type of clutch, a person with 
practice can become familiar with how to do that? 

A. Yes. 

Q. Does the hydraulic coupling make any dif- 
ference? 

A. No. That is a solid unit. After the engine 
builds up a certain amount of speed, it locks. 

@. Then, your testimony is further that if the 
speed was much greater it would be impossible. Is 
that founded on the fact that you couldn’t acceler- 
ate the engine, turn the R.P.M. up fast enough, to 
permit it to go into second gear? 

A. That is the idea. 

Mr. Clasby: I think that is all. 


Cross Examination 

Q. (By Mr. Johnson): Jim, isn’t it a facthabar 
on that tvpe of transmission you have two ways of 
shifting from, let us say, third to fourth? When 
vou shift into the driving range, let us say, after 
depressing your clutch pedal and pushing the gear 
shift level up, it is in third gear automatically. But 
now when you want to shift it to high, vou can 
do that one of two ways, can’t you? You can either 
depress the gas pedal a little bit and speed it up 
more and more, and then take vour foot off, and it 
will automatically shift into high ? 

aw. If it is in the high range already. [8S] 

Q. I mean in the high range. If you don’t do 
that and keep your foot on the gas pedal and keep 
pressing it down, eventually it will reach a speed 
where it will also change into high? 
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A. No, you have to release your foot feed in 
order to get it to shift. 

@. ‘The one you sold me used to do that, I don’t 
know—on a hill, particularly, if you would push 
it clear down to the floor you would get the en- 
gine speed up enough so it would change into high 
without doing it either way—I am talking about a 
eyrotorque transmission. 

A. That is the transmission, exactly. 

Q. The kind I had on the Dodge you sold me? 

A. The only way it will upshift, if you have 
made a shift from—vou started out into high gear, 
vou accelerated up to 35 miles an hour, the only 
wav it will shift is by releasing the foot feed. 

Q. Doesn’t it have what they call a passing 
speed shift in there? 

A. It has. If you are in high gear and below 
40 and you want to pass a car, you mash down the 
foot feed as far as it will go, it will automatically 
shift down one gear so you can pass that car. It 
gives you more acceleration, yes. 

Q. Have you ever been over Thompson Pass? 

A. Yes, many times. 

Q. And vou are familiar with that long hill 
[89] that goes down toward Valdez? 

ee Ves, J aim 

Q. Assume that you had a 1953 Dodge Coronet 
like the one I used to drive—you know that car? 

A. Yes. 

Q. And assume that you had reached the top 
of Thompson Pass, but before that, oh, say, 50 or 
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25 or 30 miles before that you had punctured the 
brakeline and all of the brake fluid had escaped 
from the foot pedal or the brake and you had no 
foot brakes at all but you still had the hand brake 
which is a type of brake that clamps down on the 
drive shaft; isn’t that it? A. Yes. 

Q. And assume that you got to the top of 
Thompson Pass and not knowing exactly the type 
of road it was except that it was going down and 
you had stopped. Now, if you had that condition 
and knew how to drive that car, would you put it 
in first gear or in driving range? 

Mr. Clashy: To which we object, if the Court 
please, it being a hypothetical question first posed 
on cross-examination without the purview of direct 
examination, and secondly not embracing all the 
facts within this case. It doesn’t give the witness 
the same picture and cireumstances as were known 
to the driver of this car in many, many respects. 

The Court: I am worried about the answer to 
the question on both grounds urged. One is that 
[90] it is not within the scope of the direct exami- 
nation and, second, I am wondering whether it is 
admissible here to state what an expert might do. 
Maybe it is proper, but I am not sure. 

Mr. Johnson: Well, I will withdraw the ques- 
tion. 

The Court: Very well. 

Q. (By Mr. Johnson): If you were usingwa Gam 
of this kind on a long hill, would it be advisable, 
do you believe, to put it in the power range tf you 
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were starting a long descent that varied anywhere 
from two to four to stx percent, we will say? 

A. Yes. I would use the power gear, for that 
long hill, if you didn’t want to use brakes or if you 
didn’t have any brakes, the thing is, if you stop 
on this hill or use your power, you have to use the 
transmission upshift. It will not shift by itself. 

A. That is going up? A. That is going up. 

Q. But I am thinking of in going down. 

A. If you stop on a hill and put the transmis- 
sion in first gear, it has to shift into second gear 
to get the brake out of the engine. 

Q. That is going up? 

A. No, that is coming down, too. You can still 
make an upshift and still come down against the 
engine. 

Q. But the chances of braking are much better 
in the power range? [91] | 

A. Yes, they are, but you can’t get a power 
range in that low range, actually. If you just let 
the clutch out, it won’t do anything except free- 
wheel. 

Q. The clutch and transmission are separate ? 

nee Phat is ight. 

Mr. Johnson: That is all. 


Redirect Examination 
QOD (By Mro-Glasby): Jf TF am efaspine youn: 
testimony, as I understand it, let’s talk about the 
normal driving range for a moment. When you 
put your ear in gear and let up on the clutch and 
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de-accelerate, start rolling, you start rolling with a 
high gear ratio, and if that car goes ahead and 
then starts down a little bit of an incline where 
the dviver would, let us say, take his foot off the 
gas, and the car picked up a little bit more speed, 
it would hit a point where it would automatically 
go into a less high gear ratio? 

A. It should, yes. 

Q. And, if I understand it, it is an automatic 
transmission ? 

A. That is right. Like on your first gear range, 
you say, you start out in the low range, low gear, 
and you accelerate up, say, to 15 miles an hour, 
then release the foot gear, it will go into another 
gear. Lf you still hold on the foot gear, it will not. 

Q. As long as you continue holding down on the 
foot feed, you have no compression on the car? 

Mr. Johnson: If the Court please, this is a 
leading question. I think he should let the witness 
testify. I object, on the ground that it is leading 
and suggestive. 

The Court: Overruled. 

Mr. Clasby: Isn’t that right? 

The Witness: State that question again. 

Q. (By Mr. Clasby): As long as you are ap- 
plying power, you haven’t any engine compression 
holding it back, and you are gradually increasing 
speed ? A. That is might or holding 

@. Is it correct to say that on that car, ones 
you get it in low range when you start out and it 
is in low range, the only way you are going to 
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keep that compression and keep it in low range is 
take your foot off the accelerator and keep the 
far at 15 miles an hour; the minute it gets over 
that it will automatically shift into the next higher 
range and give you more acceleration ? 

A. It will upshift into second speed. 

Mr. Clasby: That is all. [93] 


Recross Examination 

Q. (By Mr. Johnson): But that second speed 
has still more compression and braking power than 
the high range, doesn’t 1t? 

A. Yes, very definitely. 

mir Johnsen: That is all. 

Mr. Clasby: That is all. 

(Witness excused.) 

Mr. Clasby: We express our thanks to the Court 
for permitting this out of order. 

ihe Court: Very well, 

Now, I believe at this time it will be proper for 
me to rule on the defendant’s motion; is that cor- 
Tect 3 

Mr. Clasby: Yes, that is correct, at the end of 
the plaintiff’s case. 

The Court: Yes. I enjoyed the argument of the 
defense counsel first on the proposition of the fam- 
ily-ecar doctrine, and if I were called upon to pass 
on that question, without pressing it, I would likely 
favor the strict interpretation of the law, statutory 
and otherwise, but in view of the former decision 
in this Territory and the many States of the Union 
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that have adopted the family-car doctrine, I think 
that I would be unwise to put my judgment ahead 
of all those authorities and attempt at this time 
to upset what appears to be the settled law in the 
Territory of Alaska, as well as in many other juris- 
dictions, and I will adopt what has been called the 
humanitarian rule. [94] 

Now, I don’t mean, in making my ruling, that 
I think there 1s no foree or effect or weight to the 
defendant’s argument on the question of negligence 
and assumption of risk, but at this time and under 
the state of the record I think that the plaintiff 
has made out a prima facie case such as would 
not permit me to grant the motion to dismiss. At 
least, at this time my thinking is that the plaintiff’s 
intestate, in riding in the car, knowing that the 
brakes were defective, certainly amounted to con- 
tributory negligence or assumption of the risk in- 
sofar as the defective condition of the foot brakes 
was concerned, but I don’t believe at this stage, that 
once she assumed that risk or if she was guilty of 
contributory negligence, that that means that from 
then on the driver of the motor vehicle was re- 
lieved from the duty of using reasonable care for 
her safety and the safety of the plaintiff’s intestate. 
In that I may be wrong, I realize, but counsel has 
mentioned, I believe, the situation where the foot 
brakes might have burned out on the way down 
the mountain. Then what would have been the duty 
of the driver? I don’t think she would have had 
as great a duty under those cireumstanees as she 
had under the cireumstances in the instant case, 
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as she wasn’t faced with the unexpected emergency 
in the illustrated case, but here she knew full well 
that she had no foot brakes and with that knowl- 
edge she also knew that she was going to descend 
a dangerous mountain road, and I think that the 
plaintiff’s case so far has made out a prima facie 
[95] showing that the driver of the motor vehicle 
did not use reasonable care for her safety and for 
the safety of the plaintiff’s intestate, and I there- 
fore deny the motion. 

Mr. Clasby: At this time, we submit as part of 
our case the testimony that has been put on out of 
order. In addition to that, I have one other ele- 
ment that I have never been able to determine 
whether it is a matter of evidence or a matter of 
law: that is the regulations governing the use of 
highways and vehicles in Alaska. If the Court feels 
this regulation should be introduced as an exhibit, 
I will see if I ean get ahold of a booklet. I am 
under the impression that they are sufficiently a 
matter of law that the Court can take judicial 
knowledge of them and we mav not have to intro- 
duce the booklet, but I don’t want to foreclose 
ysing the law that is in that by my failure to in- 
troduce the booklet if the Court feels that is es- 
sential. 

The Court: Mr. Johnson, what is your thinking 
on that? 

Mr. Johnson: Well, while it is true that I as- 
sume the booklet he refers to is the booklet of 
rules and regulations published by the Highway 
Engineers’ Office and the Territorial Highway Po- 
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lice, however those rules and regulations, as such, 
are not statute law, and whether the Coui't can take 
judicial knowledge of them as such I do not know. 
I believe that these pamphlets are readily avail- 
able and it would be a very simple matter to get 
one and put it in evidence, if that is counsel’s [96] 
desire, and I think it would be of considerable help 
to the court to have it in the record. 
The Court: Do you have such a copy? 
Mr. Clasby: I can get one. My point was 
Mr. Johnson: I don’t even know what he is 


talking about or what part of these rules and regu- 
lations he has in mind. Excuse me for interrupt- 
ing, but it is quite a thick little booklet and there 
are a great many rules and regulations contained 
in it and he should mention what he has in mind. 

The Court: I am wondering at this time what 
particular rule or regulation you might think would 
be pertinent to this case. 

Mr. Clasby: If I were to discover it in a statute, 
T would pull down the code and say, “Here it is,” 
but the law relating to the operation of motor ve- 
hicles is not found in our statutes. It is found in 
the regulations made by the Alaska Road Commis- 
sion under authority of the statute. I don’t want 
to come in an hour from now and pick up a book 
and start reading to the Court and say, “This is 
the law,’’ and the Court saying, “I can’t consider 
it because I can’t take judicial knowledge of a 
reculation.’? I am convineed the Court can, but I 
did not want to argue that point as a matter of law. 

The Court: JT think Mr. Johnson has indicated 
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a willingness to stipulate to obviate any misunder- 
standing, if you will tell him what particular docu- 
ment you wish covered by the stipulation. 

Mr. Clasby: I would like to have considered as 
[97] a part of the record the regulations of the 
Road Commission relating to the operation of mo- 
tor vehicles and equipment on motor vehicles that 
were applicable in the year 1953, and the only regu- 
lation I have in mind possibly calling to the Court’s 
attention as pertinent would be that requiring 
brakes and making the operation of the motor ve- 
hicle without brakes a violation of the law. 

Now, to get into the question of negligence per 
se, I don’t think that it is particularly material, 
but it 1s something that the Court would take 
cognizance of automatically if it were a statute, 
and should do the same thing with respect to the 
regulation which we go by, as having the same ef- 
fect in law as a statute. 

Mr. Johnson: May it please the Court, I am 
perfectly willing to stipulate that the regulations 
may be used by counsel in argument if he produces 
a copy and reads from it, so that I might do the 
same thing. 

The Court: Very well. I think it is understood 
that that may be used by either counsel and by the 
Court. 

Mr. Clasby: And by the Court. Then, on that 
basis we at this time rest, and of course renew 
our motions in the light of the additional evidence 
and are in a position to argue our position on the 
merits now that all the evidence is before the Court. 
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(Mr. Clasby presented additional argument 
on his motion to dismiss.) [98] 


The Court: If something has happened here that 
shouldn’t have, I was just wondering, it could be 
my fault. I am wondering if your argument and 
your motion wasn’t premature. I don’t know 
whether the plaintiff intends to put on any re- 
buttal or not. You didn’t have an opportunity for 
rebuttal. 

Mr. Johnson: I wondered about that, but coun- 
sel went ahead without giving me an opportunity. 

I would like to eall My. Aronson for just one 
question, as long as counsel has raised it by infer- 
ence, at least, in his argument. It won’t take but 
a minute. 

The Court: Well, I think I am going to take a 
ten-minute recess, at which time you should con- 
sider what you wish to put in in rebuttal, and of 
course you will have the whole facilities of the 
Court for this afternoon, tomorrow, or next week, 
if you so wish. 

Mr. Johnson: Thank you, sir. 

Clerk of Court: Court is recessed for ten min- 
utes. 

(Thereupon a ten-minute recess was taken.) 


The Court: Are you gentlemen ready to proceed ? 

Mr. Johnson: The plaintiff is readv, your Honor. 
I would hke to recall Mr. Aronson for a question 
or two, it I may. 

The Court: He has been sworn. You may take 
the stand, Mr. Aronson. 
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EARL G. ARONSON 
the plaintiff, resumed the stand in his own behalf 
[99] in rebuttal, and having been sworn previously, 
testified further as follows: 


Direct Examination 

Q. (By Mr. Johnson): Mr. Aronson, did your 
wife, to your knowledge, ever drive the McDonald 
automobile ? A. No, sir. 

Q. Did your wife, to your knowledge, know any- 
thing about so-called automatic transmission or a 
gyro-torque transmission, such as the McDonald 
automobile had? eo INGn Sue 

@. Had she ever driven a ear at all? 

A. She drove my ear. It had a standard shift. 

@. And that is all that she had ever driven; is 
that correct? Nomees Sir. 

Q. Did she know anything about the gears or 
the gear shift on an automobile of the type that 
was involved in this accident ? A. No, sir. 

Mr. Johnson: That is all. 


Cross Examination 

Q. (By Mr. Clasby): How old was she at the 
time of the accident? A. I think 48. 

Q. For how many years had she been driving 
a motor vehicle? 

A. Well, about fifteen years, to my knowledge. 

Q. And was all of her driving experience with 
conventional shifts, or had she operated a Model T 
Ford? | 

A. No, the standard shift, the regular shiit, 
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what they call a standard shift, is the only kind of 
ear I ever owned. 

@. And she always drove your car? 

AN NGS TSiht: 

My. Clasby: I think that is all. 

Mr. Johnson: Does the Court have any qués- 
tions ? 

The Court: No questions. 

Mr. Johnson: That is all, Mr. Aronson. 


(Witness excused.) 


Mr. Johnson: The plaintiff rests on the question 
of liability. 

Mr. Clasby: We have no sur-rebuttal. 

The Court: Both parties having rested, I as- 
sume that the record will show that your motion 
is now renewed ? 

My. Clasby: Yes, my whole argument should be 
considered as if it were taking place now or had 
taken place now. 

The Court: Is that satisfactory, Mr. Johnson? 

My. Johnson: I have no objection. 

The Court: Very well. Now, at this time, Mr. 
Johnson, I will hear from you in opposition to the 
defendant’s motion to dismiss. 


(Thereupon Mr. Johnson presented argument 
resisting the motion to dismiss.) [101] 


(Mr. Clasby presented rebuttal argument in 
support of his motion.) 


The Court: Gentlemen, J wish the matter were 
as clear to me as it is to each one of you counsel. 
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In my mind we have some very, very serious legal 
questions and factual questions upon which those 
legal questions may depend. I think, at least, I 
agree with defense counsel that if the accident were 
proximately caused by the defective foot brakes, 
then the plaintiff cannot maintain this action, be- 
eause it is clear that she acquiesced in riding in 
the car, knowing of its dangerous condition—know- 
ing it did not have foot brakes. 

The fact that counsel has not commented on the 
features that are worrying me the most, or if you 
have commented, J didn’t grasp your arguments, 
I want you to know that the thing that is bother- 
ing me the most—suppose I should find, and I can, 
from the evidence — there was some discussion 
among the attorneys where this car was stopped 
when they had the so-called prayer meeting—but 
suppose I should find, as testified by the young 
man, that from where they had the prayer meet- 
ing after the fog lifted she could see—Mrs. Dicker- 
son said she ecouldn’t see even when they started 
up, but George McDonald said he could see and 
he saw there was a drop from there on, that is, 
right where they had the prayer meeting and the 
discussion as to whether they should go on or not, 
it was steep down ahead of them, trying to decide 
whether to go on without foot brakes. Now, suppose 
[102] I should find all of that, the part that trou- 
bles me greatly is this: the plaintiff has the burden 
of proof in this, there is no doubt of that, but 
wherein in the evidence, and maybe you ean point 
it out to me, do I find any eredible evidence that 
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it was, in fact, negligent for the driver of the car 
not to shift the level into low gear. Let us assume 
that that would be negligence, or let us not assume 
it. We can’t assume it. Do I take judicial notice 
of the fact that had it been shifted into third gear 
that it would have gone down this particular moun- 
tain without mishap? Am I to take judicial notice 
of that fact? Am I a mechanic experienced enough, 
or supposed to be, to know the effect of that? I 
don’t know how many miles it had on it, how much 
compression it had, I don’t know how much it 
would have held it back had it been in second or 
third gear. I don’t know a thing about it. 

I suppose plaintiff is going to say, ‘“‘We have 
the deposition of the boy and he gives an opinion”’ 
which he may or may not have been qualified to 
give, but he said in answer to this question I read 
from page 128: 

“Q@. Mr. Pipkin asked you based on your experi- 
ence how in driving and your remembrance and 
recolleetion of what happened on that occasion, had 
she started down this hill in first gear and the 
hand brake set she probably could have made it? 

‘‘A. She would have made it I am pretty sure 

because I have driven several cars with the same 
transmission setup and everything.”’ 
And then he goes on to tell some of his experiences 
in stopping the ear, but is that the type of evi- 
dence that I am to say is sufficient to sustain the 
burden of proof. That is the part that is bother- 
ing me. 

In other words, where in the evidence do I find 
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this man, this boy who testified, doesn’t show any 
familiarity with the particular highway in ques- 
tion, what would have been the result had the 
driver of the car put the transmission into a lower 
gear? I don’t know. Am I to speculate against the 
defendant and find that the accident would not 
have happened or must I base such a finding on 
testimony and, if J must base my finding upon 
testimony, where is the testimony that this accident 
would not have happened had the driver of the ear 
done something that the plaintiff claims she should 
have done and didn’t do? Where is the evidence 
on that point? 

That is where I am bothered. As I say, am I to 
take judicial notice of what would have happened 
to that particular car had it been shifted into a 
lower gear? 

Mr. Johnson, I suppose that I am addressing that 
query to you, because that really has me bothered. 

Mr. Johnson: Well, that presupposes just one 
thine. Hither I ask leave to reopen the case and 
[104] try to produce some such testimony or else 
IT get kicked out of Court, and I certainly don't 
want the latter to happen and therefore I now move 
to reopen the ease for the purpose of trying to 
supply some expert testimony, if it is available, 
that will answer the Court’s question. 

The Court: Mr. Clasby, you heard the motion 
of the plaintiff’s attorney ? 

Mr. Clasbv: I hate to see anyone deprived of 
fully producing the evidence they wish and I am 
sure the Court probably feels the same way, but 
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the thought occurs to me: how are we going to 
saddle this woman, who had never been over the 
road before and who was up there in the dark and 
in the clouds, with all the knowledge of experts 
that might be produced by the plaintiff? How was 
she to know? How was she to know how far ahead 
there was a grade? So if we permit this testimony 
to come in, we are buying that kind of a problem, 
too, and I think we may cloud our thinking by 
permitting such testimony to come in. We can’t 
impose on her any greater duty than a common 
prudent person under the same or similar cireum- 
stances. We can’t impose on her the duty that a 
truck driver would have that had been over the 
pass hundreds of times and knew that there was a 
four-mile hill ahead and ten percent grade ahead 
and knew that gearing down was essential. 

That was the thought I had on it. Other than 
that I would be the last one in town to resist any 
[105] attempt by the plaintiff to fully prove his 
ease. 

The Court: I am going to grant the motion of 
the plaintiff to reopen for the purpose of submit- 
ting further proof and I am not now ruling, but I 
think the plaintiff ought to look also into whether 
or not I can receive evidence on custom in moun- 
tain driving in this locality of the accident, and 
T am aware of the fear expressed by Mr. Clasby, 
and that is something that I can only take care of 
in my rulings as we progress, when objections are 
made, but T wish to give the plaintiff an opportu- 
nity to prove its casc. 
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Mr. Johnson, it is now 3:20 in the afternoon. Do 
you think you could be ready to proceed at ten 
o’clock tomorrow morning? 

Mr. Johnson: I will certainly try to, sir. 

The Court: That doesn’t give you much time, I 
realize. I assume, Mr. Clasby, that unless some- 
thing new is opened up that you don’t have any 
witnesses from far away places that are here in 
town awaiting this trial. I am wondering if I could 
allow Mr. Johnson until two o’clock tomorrow aft- 
ernoon. 

Mr. Clasby: J submit to the Court that the only 
rebuttal testimony that I could at the moment con- 
ceive would be pertinent to the testimony that Mr. 
Johnson is presumably about to introduce would be 
the testimony of someone who went down that pass 
on the Valdez side in low gear and did not make 
it. I can see no other testimony that I could [106] 
possibly search for that would be pertinent to the 
issue before the Court that is apt to be raised, so 
I can’t visualize any sur-rebuttal. 


The Court: If later you should visualize some and 
should find you need time to produce it, I will 
listen to you. 

Mr. Clasby: Is the case continued, then, until 
two o’clock tomorrow ? 

The Court: Unless you have some particular ob- 
jection to the two o’clock continuance, I think that 
would give Mr. Johnson a better opportunity to 
look into the matter. 

Mr. Johnson: Thank you, your Honor. 
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The Court: Very well, this ease, then, is con- 
tinued until two o’clock tomorrow afternoon. 


(Thereupon, at 3:25 p.m., October 10, 1956, 
the trial of this cause was adjourned, to re- 
sume on October 11, 1956.) [107] 


Be It Remembered, that the trial of this cause 
was resumed at 10:00 a.m., October 11, 1956, plain- 
tiff and defendant both represented by counsel, the 
Honorable Vernon D. Forbes, District Judge, pre- 
siding. 

The Court: Counsel, at this time I call your at- 
tention to the fact that the official court reporter 
for the Fourth Division has been required to give 
testimony in Commissioner’s Court and is there- 
fore unavailable for reporting this case this morn- 
ing, and I am wondering whether there is any ob- 
jection to the official reporter from the Second 
Division taking this position of reporting? 

Mr. Clasby: We have no objection. 

Mr. Johnson: We have none. 

The Court: Very well. I understand at this time 
the plaintiff wishes to offer further testimony in 
its case in chief? Is that correct? 

Mr. Johnson: hat is correct with this under- 
standing. We asked the indulgence of the Court to 
put Mrs. Dickerson on the stand at 10:00 a.m. this 
morning in order to permit her to return to her 
home, but we have two other witnesses which we 
would like to produce at 2:00 p.m. this afternoon. 

The Court: Mrs. Dickerson, will vou please take 
the stand? 
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MRS. JOHN T. DICKERSON 
took the stand and having previously been sworn, 
testified as follows: [108] 


Direct Examination 
Q. (By Mr. Johnson): You are Mrs. John 


Dickerson, is that correct ? Ae) V CSesit, 
Q. You previously testified in this case ? 
A. Yes, sir. 
Q. At that time you were placed under oath? 
A. Yes, sir. 
@. Now you were a passenger in the automobile 


that was involved in this accident? 

pe Yes, sir. 

Q. Mrs. Dickerson, I believe it was your pre- 
vious testimony that you had never been over, or 
anyone in the car had never been over this particu- 
lar highway prior to this time. Is that correct? 

fee Dat is Correct. 

Q. Now, will you describe to the Court the ap- 
pearance of the country and terrain as you were 
approaching the point at which you stopped for a 
prayer meeting. I believe your previous testimony 
indicates that you did stop and have a short prayer. 
Is that correct ? 

A. That is correct, yes; a few minutes before 
we started down the summit. 

Q. Now, will you describe for the Court what 
you saw as you were approaching this incline. [109] 
A. Well, as I said previously, it was a fogg 
night and we knew that we were going up an in- 
cline and we realized after quite a trip, it seemed 
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several miles, that we were—well, we had the feel- 
ing that we were on top of the world. We could 
see down below; on the left you could see a chasm 
or cut side of the mountain, but from our position 
in the back seat I couldn’t see up the road. Of 
course it was still up a little way and I couldn’t 
see very much for the fog. You could tell we hadn’t 
quite reached the top of the summit. Now speaking 
from my own visibility, below us you could pene- 
trate the foe with the naked eve but up the road 
I couldn’t see very much. And as we ascended we 
noticed this mountain which we could see in the 
distance before we got to this particular mountain 
on which Thompson’s Pass is located. 

Q. How did it look as you were approaching it? 

A. It didn’t look too high. We saw what we 
thought was a cloud on the top. We didn’t know 
the cloud—the road went up through it. It looked 
like the top of the mountain with a cloud on top 
of it but we didn’t know the road we were on or 
that particular mountain either. 

Q. However, when you stopped for this prayer, 
you were on the top of the mountain, or near ne” 

A. Yes. We had already ascended this moun- 
tain which we had seen in the distance. [110] 

Q. Now after you held the prayer meeting and 
you started to proceed toward Valdez, which would 
be down the mountain 


Mr. Clasby: JT object to counsel putting words 
in the witness’ mouth. It has already been testified 
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previously several times that they proceeded up 
after stopping for prayer. 

The Court: Yes. J think I will sustain the ob- 
jection as perhaps confusing the witness. 

Q. (By Mr. Johnson): After you started and 
after the prayer meeting and you commenced to go 
forward what, if anything, did you hear Mis. Me- 
Donald say during the time that intervened )be- 
tween the time when you started and when you ran 
off the road? 

A. Well, it was her own testimony that she 
could see after we had stopped there. She said 
she could see the road and see well enough to drive, 
fire, slie started off in drive gear. 1 remember that 
she had driven in that gear for awhile and in a 
few minutes we could tell the car started to de- 
cline. Of course shortly after we started down, I 
smelled this burning and I asked her if the car 
were on fire and she said no, she didn’t think so, 
‘it’s our hand-brake, I believe.’? And after a few 
seconds she convinced us the hand-brake had burned. 
out. I was panicky I must admit and I suggested 
to her that we jump ont of the car and she said 
‘no.’ She said “you sit down and relax. When I 
get in this gear we will be all right.” But I didn't 
relax. I guess she thought T would do as she told 
[111] me, apparently. She only told me that once. 

Q. And Mrs. Aronson was in the back seat with 
you? 

A. Yes. I judge she was very much afraid, for 
she caught my arm, my hand and tried to settle 
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me. I could feel her tenseness. She was awfully 
tense, as I was, and she tried to relax with me in 
the seat. 

@. And shortly afterwards the accident hap- 
pened? 

A. Well, we continued to descend and I became 
panicky enough to roll down the window for fresh 
air. So I made the statement—in ministerial terms 
I suppose you would say—that ‘‘we were all going 
out into eternity.’’ I said ‘‘I am afraid we are all 
going out into eternity.’?’ Mrs. McDonald said “I 
don’t think so’? and continued on and shortly after 
that she said she couldn’t get the car into gear and 
she cut off the switch. We had ample time to dis- 
cuss a lot of things because it is a matter of three 
and a half miles down the hill. But after she cut 
off the switch and said she would free-wheel down 
the hill we didn’t say—I don’t remember saying 
anything else. 

Q. And the accident happened shortly after 
that ? 

A. That’s right. Shortly after that we went over 
on the side. 

Mr. Johnson: That is all. You may cross ex- 
amine. [112] 


Cross Examination 
@. (By Mr. Clasby): You didn’t recall wits: 
Dickerson, making a statement—do you recall mak- 
ing a statement concerning how this accident hap- 
pened ? A. Yes, sir. To you. 
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Q. Would you recognize that statement if it 

were shown to you? A. I think I would. 
(A. document is handed to the witness.) 

pe i havent read it here m its entirety but I 
am sure it is. 

Q. Do you remember signing it? A. Yes. 

Q. Did you read it at the time you signed it? 

A. Well, I gave a statement to Mr. Martin and 
to Mr. Johnson—is this the statement I gave to 
Mr. Martin? | 

Q. To Mr. Martin. And did you read it at that 
time before you signed it? 

A. He read it to me I believe. I don’t remem- 
ber reading the statement. I remember be took it 
in the living room but I don’t remember reading 
the statement. 

Q. Now directing your attention to when you 
stopped at Mile Post 57 and you talked to the ga- 
rage—to the man there is this a correct statement 
of what then oceurred, “We knew from what the 
boy said that the worst highway was behind. Some- 
one had told us that we would go through some 
[113] canyons, I believe Keystone, which had been 
described as the most beautiful scenery. No one 
mentioned any mountains or the possibility of them. 
The fellow at Mile 57 said the nearest garage was 
ac Valdez’? A. Yes. 

Q. He did tell you that? I say, is this a cor- 
rect statement? 

A. I have learned since that it was not. 

@. I mean at that time. 
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A. Oh. Yes, sir. At that time none of us knew 
a mountain was ahead—a mountain pass was ahead. 


Q. None of you knew a mountain pass was 
ahead ? A. No. We didn’t know. 

Q. And is this a correct statement, “I don’t be- 
lheve we stopped over seven or eight minutes and 
then went on’’? 

A. That is true. Mrs. Aronson—— 

Q. Would you wait just a minute. I will read 
a statement back to you and then ask you whether 
you remember it. ‘‘I don’t believe we stopped over 
seven or eight minutes at Mile 57 and then went 
on. We went what I would judge fifteen miles 
when we got into the mountains. Right after we 
left there it began to get foggy. We drove about 
forty-five minutes at fifteen to twenty miles per 
hour, twenty at the very most. It was hazy-foggy. 
It looked hke the moon was shining through a 
thick fog. We had our lights on and we could see 
what looked like an incline and what looked lke 
fog. We learned later that this was clouds [114] 
around the peak. We continued to drive slowly and 
did not stop until we got to Thompson Pass, when 
we stopped on that high mountain’’? Is that cor- 
rect ? 

A. Where we stopped for praver mecting ? 

@. No. This whole thing I just read to you— 
is that correct? 

A. Well, it is with the exception of where we 
stopped there. 
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Q. Well, I will come to that in a moment. But 
on that statement, 1s that correct? 

A. Yes, the statement is correct. 

Q. Then is, “We stopped at the top of a motn- 
tain, possibly a mile before we got to the top of 
the hill we crashed. The atmosphere was thick with 
fog. Mrs. McDonald seemed completely exhausted. 
We all talked about what we should do. We dis- 
cussed maybe staying there until the fog lifted. 
You could just see a bare outline of the road. You 
ecouldn’t tell what was on either side because of 
the fog. I suggested that we pray for guidance and 
we each said a short audible prayer.” Is that a 
correct statement? 

A. Ihave found out sinee— 

@. I mean as of that time, not what you found 
out subsequently. But is that a correct statement? 

A. It was not a mile from the top but at the time 
T gave that statement I felt that it was a mile from 
the top of the mountain. [115] 

Q. Then that statement is correct? That I have 
just given you? 

A. Yes. I should have said I couldn’t tell what 
was ahead for the fog. I said ‘‘you’’ couldn’t but 
a coulda t. 

Q. Now is this statement correct, “We sat there 
maybe five minutes longer and decided to go on. 
Day was beginning to break and it seemed a hit 
clearer. No one raised any objection to continuing 
on. I don’t believe it occurred to us that anything 
serious might happen. No one expressed any con- 
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cern but there seemed to be an atmosphere of un- 
easiness”? 

A. That is a correct statement. Mrs. McDonald 
suggested going on. 

Q. Just answer my question if you would, 
please. Is that a correct statement? 


A. Well, we didn’t suggest going on. Mrs. Me- 
Donald said she could see and would go on. 

@. Now that might be true, but would you an- 
swer first my question. Is what I have just read 
to you a correct statement, please? 

A. At that time? 
~ Q. No, no. I am not trying to jibe what I said 
with the statement you have in your hand, Mrs. 
Dickerson, but I will read it off again and I will 
ask you whether these are actual facts as you re- 
eall them, “We sat there maybe five minutes longer 
and decided to go on. Day was beginning to break 
[116] and it seemed a bit clearer. No one raised 
any objection to continuing on. I don’t believe it 
occurred to any of us that anything serious might 
happen. No one expressed any concern but there 
seemed to be an atmosphere of uneasiness.’’ Is that 
correct ? 

Mr. Johnson: Just a moment, if the Court 
please. It hasn’t been stated by counsel that he is 
reading from a statement or copy of a statement 
that Mrs. Dickerson was previously questioned 
about, and which she has in her hand. £ am not 
sure this is the same statement at all and I think 
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that should be determined before we proceed any 
further. 

The Court: I think that is true. 

Mr. Clasby: I must ask the question first—is 
such and such a fact—and if she says it is, what 
difference does it make? If it is correct in the 
statement—if she says something is correct—then 
so is the statement; and if there is something there 
on which I have a question, which I am not sure 
is a fact, then I want to inquire. But I must first 
lay the foundation. 

My. Johnson: What I am getting at is that he 
is reading from something, from some paper in his 
hand. I don’t know what that is; whether or not 
it is a copy of the statement she has in her hands? 

The Court: Well, I think the witness has a 
right to either look at the statement in her hands 
and follow the questions, or counsel should make it 
clear that he is reading from a copy of the state- 
ment—if she made the statement. [117] 

Mr. Clasby: Now if the Court please, I am not 
at this moment trying to impeach the witness with 
the statement. At this moment I am trying to find 
out what the facts are as to her present recollection. 

The Court: Well, you have a right to— 

Mr. Johnson: We object on the grounds that it 
is immaterial. 

Mr. Clasby: Sometimes you ask a witness is 
black, black? And the witness says, no, black is 
white. Then you ask the witness, did you not at a 
certain time make a statement that black was black, 
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and if the witness says no, then you would show 
the statement. 

The Court: You may proceed by asking another 
question. 

Mr. Clasby: I will ask the same question over 
again. 

Q. (By Mr. Clasby): Now then, is this not a 
correct factual situation, or your testimony as to 
what the facts actually are, ‘*We sat there mavhbe 
five minutes,” referring to what you stopped for 
prayer meeting, “‘longer, and decided to go on. Day 
was beginning to break and it seemed a bit clearer. 
No one raised any objection to continuing on. [ 
don’t believe it occurred to any of us that anything 
serious might happen. No one expressed any con- 
cern but there seemed to be an atmosphere of un- 
easiness.’’ Now if that is correct, say so; if it is 
not, please explain wherein it is incorrect. [118] 

Mr. Johnson: J object on the grounds again that 
it is something read from any statement she may 
never have seen before, or which she is ever pur- 
ported to have made or signed, or may never have 
sworn to. We don’t believe the proper foundation 
has been laid to ask the question. 

Mr. Clasby: I don’t believe we should require 
the witness to testify from the statement but I cer- 
tainly have no objection to her testifying from the 
statement. I think in fairness—if it is the same as 
in the statement, then, fine; if it isn’t then the 
varianee can be gone into. 

The Court: I see counsel’s objection. You might 
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go on forever, not confining yourself to something 
contained in the statement and I don’t think any- 
thing would be gained by that type of examination. 


Mr. Clasby: Well, he has reopened this entire 
field by this examination of her. I am now cross 
examining this witness. I can ask her anything that 
is germane to what he has now reopened by his 
use of this witness, and I am not going a bit far- 
ther. 


Mr. Johnson: Maybe I don’t understand. 
The Court: I will let you repeat it. 


Q. (By Mr. Clasby): Let’s take it sentence by 
sentence then. I say to you is it not a fact that 
“We sat there mavhbe five minutes longer and de- 
cided to go on.”’ [119] 


Mr. Johnson: I still object, your Honor, on the 
erounds that there is nothing showing that he is 
reading from any statement made by this witness 
or signed by this witness. If he is reading from 
some investigator’s report, then that is not a proper 
foundation: no proper foundation has been laid. It 
would be very simple to say “T am reading from a 
copy of a statement which the witness has in her 
hands.” 

The Court: Tf am going to sustain the objection 
as counsel is evidently reading the questions from 
something. You may ask her any questions you 
Wish pertaining to the facts. 

Q@. (By Mr. Clasby): I will adopt counsel’s 
theory. Would you refer to the statement in front 
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of you. I will try and help you find the page, Mrs. 
Dickerson. 

A. I believe I have it. 

Q. You do have it? Then I will ask you this, 
which I understand appears in that statement. I 
will ask you, is not the following a part of that 
statement and is not the following also correct 
facts, ““We sat there maybe five minutes longer and 
decided to go on. Day was beginning to break and 
it seemed a bit clearer. No one raised any objec- 
tion to continuing on. I don’t believe it occurred 
to any of us that anything serious might happen. 
No one expressed any coneern but there seemed to 
be an atmosphere of uneasiness’’? 

A. Is this correct or not? [120] 

Q. There are two questions: does 1t appear in 
the statement you have in front of you, and 

A. It appears in the statement I have here. 

Q. And is it a correct statement of fact? 

A. If I gave this testimony—— 

Q. I am not asking you that, Mrs. Dickerson. 
Please follow my thinking. Is that a correct Siamese 
ment of fact; if it is not, then you may say in 
what respect it is not correct. 

A. Well, it is not correct in that 

Q. All right, please explain. 

A. When I gave this testimony, I gave it 

Q. I don’t care about when you gave the testi- 
mony; I want you to tell me now from your pres- 
ent recollection wherein this statement, the facts I 
have just read to you, is incorrect. 
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A. May I say at this time that I gave the testi- 
mony, I gave it as an incorporated body of trav- 
elers. I would hike to designate who said what, in 
that we 


@. That your counsel could take care of on re- 
direct if he chooses. The statement I just read to 
you, wherein is it incorrect? 


A. No one consented to going on. No one raised 
any special objection or consent; we didn’t consent, 
to go on. 

Q. Let’s go on, Mrs. Dickerson. Directing your 
attention to the statement in front of you. Do you 
find this in that statement, ‘‘We drove on for maybe 
[121] a few minutes, possibly a mile, and seemed 
to be going higher. Then we started down the 
mountain. Something was said about speed and she 
was going twenty miles per hour. She said that was 
her speed then. I don’t remember how it was 
brought about or anything. I think it was in con- 
nection with having another hour to reach Valdez 
at that speed.” Is that in the statement? 

mY eS, Sir, 

@. Is that a correct statement of fact? 

A. That was a correct statement. 

Q. Now going on. Is this in the statement, ‘‘As 
she started down, as she had been doing when going 
down grade, she pulled the emergency about half- 
way out to check her speed. Then we smelled a 
burning odor and she pulled it a little more noticing 
the specd was gaining, and it didn’t slow us down 
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so she pulled it all the way on.’’ Is that in the 
statement ? A. Yes, it is in there. 

Q. Is that a correct statement of fact? 

A. As we traveled, as we started down, yes, she 
did that—after we had gone over the peak. 

Q. Then this is a correct statement of fact? 

A. Yes, it is correct. 

Q. Does this appear in the statement, “We 
smelled the odor more pronounced. She released the 
emergency and pulled it on again quickly but it 
didn’t retard our speed.’’ Is that in the statement? 

WAY es, sir. 

Q. Is that a correct statement of fact? 

A. Yes, sir. She worked on this emergency brake 
down the hill. 

Q. Is this in the statement, “We were going 
quite fast. I would estimate we were going about 
forty-five miles per hour by then. She tried to put 
it in another gear. When we started down the hill 
we were in drive gear.” Is that in the statement? 

A. When we came over the top and started down 
she was in drive. Yes, it is a correct statement of 
fact. 

@. Is that in the statement? 

A. Yes, it is a correct statement of fact. Well, 
when we came over the top she was in drive gear 
and when we first started down, ves. 

Q. Well is the rest of it correct, “We were going 
quite fact. I would estimate we were going about 
45 miles per hour by then. She tried to put it in 
another gear.’’ Is that also correct ? 
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A. Yes, it 1s correct. She got into neutral-— 
from drive gear into neutral. 

@. Now is this in the statement, ‘‘When she 
tried to shift into low or whatever other gear those 
automatics have, it just growled and scraped. It 
would not go in.’’ Is that 1n the statement? [123] 

Pee Ves, Sir 

Q. Is that a correct statement of fact? 

A. Yes, it is correct statement of fact, with the 
insertion that we were in neutral at the time. 

Q. Please don’t insert anything. I merely want 
to know if it is correct or incorrect. If it is incor- 
rect I want you to tell me but I don’t want you 
to volunteer anything further. Now going on, is 
this in the statement, “She said maybe I can get it 
in reverse. She seemed quite calm, not unduly ex- 
cited. She kept working the gear lever and kept 
working on the hand brake all the time, and keep- 
ing the car on the road. We were going around 
some curves, and downhill too.’’ Is that in the state- 
ment? A. Yes, it is in the statement. 

Q. Is that a correct statement of fact? 

A. Yes. It is not a straight road down the 
mountainside. 

Q. Now is that in the statement, ‘‘She kept con- 
trol of the car until we gathered high speed and 
she said she would switch the motor off when I 
said it smelled like the car was burning.” Is that 
in the statement? 

A. Yes, it is in the statement. 

Q. Is that a correct statement of fact? 
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A. When I told her the car smelled as if it 
were burning it was farther up the road. That 
odor continued—was in the car all the way down. 


@). Is this in the statement, ‘‘She said she didn’t 
think the car was burning. I suggested maybe we 
could jump out and Mrs. Hall and Mrs. Aronson 
said not to get excited.’’ Is that in the statement? 


A. Yes. 


@. Is that a correct statement of fact? 

A. Mrs. McDonald told me not to get excited 
too, and that was the one I remembered because 
she told us if she got it in gear we would be all 
right. 

Q. Do you not recall Mrs. Aronson telling you 
the same thing? 

A. Earher in that ride down when she was 
clasping my arm she could have told me not to get 
xeited. 

Q. And your memory at the time you made that 
statement may have been a little clearer than now. 

A. On this particular—on this it could, yes. 

Q. Now is this in the statement, “The car con- 
tinued to gain headway. We were coming out of 
the fog. I rolled my window down for air. We left 
the road.’’ Is that in the statement? 

A. Yes, sir. 

@. Is that a correct statement of fache 

A. 6S, sir, that is tie 

Mr. Clasbv: No other questions. [125] 
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Redirect Examination 

Q. (By Mr. Johnson): In some portions of the 
statement that counsel has been questioning you 
about, you used the pronoun “we.’’ Will you explain 
that a little bit more fully. 

A. Well, when I gave this statement to Mr. Mar- 
tin, I gave 

Q. Incidentally, is Mr. Martin an investigator? 

Mr. Clasby: I object, as to its being irrelevant 
and immaterial who My. Martin is. 

The Court: Objection sustained. 

Q. (By Mr. Johnson): Where did you give this 
statement by the way? 

A. In the living room, shortly after the accident 
occurred; very soon afterward I returned from 
Valdez, which was Friday after the accident. 

@. Were you still incapacitated after the acci- 
dent? A. Yes. I was still in bed. 

Q. In whose handwriting was that statement? 

A. Jt was not in mine. It seems to have been 
in the insurance adjuster’s, Mr. Martin’s. 

Mr. Clasby: I ask that the answer be stricken 
and I am almost in mind to move for a mistrial. 
Mrs. Dickerson must not volunteer any statements. 
She can get everybody in hot water. Does the Court 
[126] feel he can disregard that statement com- 
pletely. 

The Court: JI am sure I can disregard the last 
part of it. I can’t expect Mrs. Dickerson to know 
the technical workings of the law but I will dis- 
regard the entire last part of the statement. 
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Q. (By Mr. Johnson): Now, just confining 
yourself strictly to the statement, did you read the 
statement after it was prepared and before you 
signed it? Do you recall? 

A. No, this is my first recollection of reading 
this statement. J believe that it was read to me. 

Q. Do you have no recollection of reading it 
yourself ? A. No—no. 

Q. Now, when you used the pronoun ‘‘we’’ with 
reference to a statement concerning what ‘‘we” did, 
will you explain that a little more fully. 

A. Yes, I can. I just took it as a traveling 
party and I didn’t designate who said what. I just 
said ‘“‘we’’ because we were traveling together, at 
the time I gave the statement. 

Q. Now, have you a vivid recollection of every- 
thing that happened on that accident on the moun- 
tainside ? 

A. Yes, I have, and I have no contradiction with 
what I said but I could clarify, I believe, which 
one of us did what in that “we.” 

Q. Well, that is what I want you to do. 

A. We stopped there; I asked to stop as we 
[127] went up the hill. We had the prayer meeting 
and Mrs. MeDonald suggested going on; that she 
could see. We didn’t consent to go on but, as Lf 
said, we didn’t object. The objection, to me, had 
been made much earlier and we were afraid 

Mr. Clasby: If the Court please, in the first 
place this is cumulative and in the second place it 
is dangerous to turn the witness loose on such an 
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extremely broad question, and without knowing 
what is coming afterward it can cause many diffi- 
culties. J think she should be confined to specific 
questions. 

Mite Court: i believe that is true, Mr. Clashby, 
and possibly that Mr. Johnson, if he wishes to pur- 
sue it further, should have the statement that was 
shown to the witness. 

Mr. Clasby: I am very happy to let him have it. 

Mr. Johnson: The widest latitude was granted 
counsel when he was having two men describe 
Thompson Pass. I see no reason why we shouldn’t 
be allowed a little latitude. 

The Court: Well, I am not trying to limit your 
latitude unnecessarily, but when she is asked to ex- 
plain who she meant by “we” in the statement— 
perhaps she has used “we’’? many times. I don’t 
know which ‘‘we’’ you are referring to. I don’t 
think the witness could probably know. It is a 
very general question and too general to permit, I 
think, an answer. 

Q. (By Mr. Johnson): Now, Mrs. Dickerson, 
calling your attention to the bottom paragraph on 
that particular page—the page isn’t numbered— 
[128] but it is that portion of the statement relating 
to stopping at the mountain top and about which 
counsel has questioned you, and you used the pro- 
noun “we” in one or two places. Will you explain 
to the Court what you had in mind or who you 
meant by “we,’’ just what you meant if you can 
recall. 
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Mr. Clasby: Jf the Court please, we object to 
that. If counsel wants to read a sentence from the 
statement so I have some knowledge of what he is 
asking the witness—— 

The Court: Well, I am afraid the record would 
never reflect what page he is looking at. I am now 
thinking of a little theory I have had for some time. 
I have found no support from members of the bar 
in my theory but [T have always felt that when a 
witness is shown a document and asked questions 
about it, that it be identified at that time. Now this 
illustrates why. Had Mx. Clasby had it identified— 
if he had had it identified, then Mr. Johnson could 
very easily, without asking a lot of questions, ask 
is this the same statement Mr. Clasby showed the 
witness. Now we must go into all that again. If 1t 
were identified you could merely refer to the identi- 
fication and page and you could read from it and 
we would have a good record, but that hasn’t been 
done. 

Mr. Johnson: With permission of the Court, I 
would like to have it marked for identification. 

Mr. Clasby: I have no objection to marking it 
for identification. It has always been my under- 
standing that you don’t have [129] it identified or 
use it as an impeaching document unless the founda- 
tion has been laid for impeachment. I don’t see— 
IT am doubtful if this is relevant even unless he pro- 
ceeds to 

The Coutt: I am not sure of that but I jistieay, 
that 1t seems to me to be better practice, and I am 
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not sure of my ground, that whenever something is 
shown a witness that it be identified. Maybe that 
is wrong but it seems to me that way we have a good 
record. In other words if a witness is shown some- 
thing and counsel takes it back to his files, we have 
no way of knowing, without a great many questions, 
whether it is the same instrument as was previously 
shown to the witness or not, whether it’s the definite 
instrument. But without deciding for all further 
time, at least at this time the paper will be identi- 
fied. 

Clerk of Court: Will this be plaintiff’s or de- 
fendant’s identification. 

Mr. Johnson: Plaintiff’s—— 

Clerk of Court: This will take plaintiff’s iden- 
tification No. 4. 

Mr. Clasby: Now that he has the document to 


refer to, I believe he should read the sentences from 
it 


The Court: Yes, unless counsel stipulate—I sup- 
pose the witness can tell us whether or not that is 
the same document that was shown to her by Mr. 
Clasby. 

Mr. Clasby: J think the witness can testify to 
that. 

The Court: Yes, I say that maybe he will have 
to question her about that. [130] 

Q. (By Mr. Johnson): Mrs. Dickerson, I will 
show you plaintiff’s identification No. 4 and will 
ask you if that is the document from which you test- 
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ified previously when Mr. Clasby was questioning 
you? A. Yes, sir. 

Q. And that is the same one, is it, and contains 
your signature ? A. Yes, sir. 

Q. But it is not in your handwriting? 

ive NO, Sit. 

Q. Now looking at the fourth page from the 
back, will you look at the bottom paragraph, and 
is that the paragraph that you talked about previ- 
ously ? 

A. Yes, sir, ‘‘We stopped at the top of a moun- 
ia,” 

Q. Now I will read from this paragraph—page 
10 of plaintiff’s identification No. 4—this statement 
appears, “We stopped at the top of a mountain, 
possibly a mile before we got to the top of the hill 
we crashed on. The atmosphere was thick with 
fog. Murs. McDonald seemed completely exhausted. 
We all talked about what we should do. We dis- 
cussed maybe staying there until the fog hfted. You 
could just see a bare outline of the road. You 
couldn’t tell what was on either side because of the 
fog. I suggested that we pray for guidance and 
we each said a short audible prayer.’”’ Now you have 
used the pronoun “we.’’? For instance you say “We 
all talked about what we should do.” Can [131] 
you explain that a little more fully. 

A. Well, we didn’t all make each suggestion. I 
could identify the person making the statement, but 
when I gave the statement, ‘we’ included the whole 
traveling party. 
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Q. And will you explain exactly who made what 
statements ? 

A. Yes. I asked to stop and wait until the fog 
lifted and we did stop at that place for a few 
moments and had prayer, and Mrs. MeDonald said 
she could see. She felt the fog had lfted and we 
could go on. We didn’t object but we didn’t con- 
sent. 

Q. But there was nothing othe» than the state- 
ment made about it by you and Mrs. McDonald. 

A. No, sir. Only that statement made about 
going on. 

Q. Do you recall now any other statement which 
may have been made by Mrs. McDonald, other than 
those you have related as you went down the hill. 

A. I have related the conversation about the 
emergeney brake burning, how it smelled and about 
how she consoled me with the faet that when she 
got it in gear we would be all right to go down the 
hill, and then about turning off the switch key, and 
about not facing eternity—which is the way I put 
it that night. Those are the bits of conversation 
that I recall were made. 

Mr. Johnson: That is all. 


Zecross Hxamination 
Q. (By Mr. Clasby): Now, Mrs. Dickerson, I am 
confused again. A moment ago when I was exaim- 
aning you £ understood this statement to be facts 
according to what you told me, ‘‘We all talked about 
what we should do.’’ Now, as I understand your 
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testimony in redirect by Mr. Johnson, all that was 
said was that you asked that the car be stopped and 
Mrs. McDonald said, I think I will go on? 


A. No. We stopped—I asked to stop. We all 
nad prayer. Each one prayed audibly. 


Q. Now, let’s come back. And please pay atten- 
tion to what I read you before, Mrs. Dickerson, to 
this statement that you told me was correct, ‘‘We all 
talked about what we should do?” 


A. Well, I remember our prayers about it, but 
I asked to stop and we prayed about the trip, each 
one audibly and then she suggested the fog had 
lifted and she could see and we could go on. 


Q. Then this statement is incorrect—you didn’t 
all talk about what you should do? 

A. Iam trying to recall. 

Q. Did young Bobby enter into the discussion of 
what you should do? Whether you should stay and 
wait awhile more or go ahead, the condition of the 
fog or the road? Did he enter into the discussion? 

A. I don’t recall any other conversation con- 
cerning that but my request to stop, our prayer— 
T suggested that we pray for guidance on the trip— 
we all prayed, cach one audibly, and then [133] the 
decision of Mrs. McDonald, saying she could see and 
we would continue on. As I said before, when I 
gave that statement “we’’ I didn’t try to identify 
each person who said what. 

Q. Now, Mrs. Dickerson, is this your present 
sworn statement, that there was no discussioi 
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amongst the people in that car at the time that it 
was stopped as to what should be done? 

A. Well, I am interested in telling the truth, 
but I don’t reeal]—— 

Q. Then answer me—is that your testimony, that 
there was no such discussion ? 

A. As to what should be done—there was noth- 
ing to discuss at that point. 

Q. That is begging the question, Mrs. Dickerson. 
T want you to answer my question, if you please. 
Is it not now your sworn testimony that there was 
no discussion among the members of the party at 
the time you stopped on the mountain as to what 
should be done? 

Q. Concerning what should be done, whether to 
vo on,—the brake to be fixed—does that enter into 
the discussion ? 

A. We didn’t discuss whether we should go on 
after stopping and talking with the man 

Q. No, whether the people in that party at the 
time they were stopped on the mountain had a con- 
versation between themse!ves relating to what they 
should do. 

Mr. Johnson: I object on the grounds that he is 
arguing [1384] with the witness. It seems to me 
the question has been answered before several times. 

The Court: Well I think, Mrs. Dickerson, if you 
will just be calm end listen to the question and 
answer it to the best of your ability, and if you 
don’t understand the question, say so. 

Mrs. Dickerson: J don’t quite understand if my 
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explanation of saying ‘‘we’’ all the way through 
that is correct or not. 

Q. (By Mr. Clasby): Let’s approach it this 
way, Mrs. Dickerson. You did tell Mr. Martin “We 
all talked about what we should do,’’ did you not? 

A. Apparently, from my testimony. I recall 
that we 

@. And that was just a few days after the aceci- 


dent occurred ? A. Yes, very shortly afterward. 
@. And your memory at that time was fresher, 
was it not? A. Well, I was 


Q. Now, just answer my question, if you would. 
please, and then you ean 

Mr. Johnson: I think she has a right to explain 
an answer of that kind. 

The Court: At the same time I think we would 
eect along better if Mrs. Dickerson confined her an- 
swers just to the question. Mrs. Dickerson, answer 
it as honestly as you can and if you don’t under- 
stand, just say that, and please try to answer yes or 
mO, LIES | 

A. Yes, my memory was relatively fresh at that 
time. 

Q@. (By Mr. Clasby): And is it probable that 
your memory at that time was better than your 
memory today, and fresher? 

A. Yes. Ht is probable that my memory was 
fresher then but I was giving—I was not identify- 
ing the ones making the conversation. 

Q@. Then is it more apt to be correct that your 
statement then “ We all talked about what we shouid 
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do,” is more apt to be correct than your testimony 
now that the only things that occurred were that 
you asked that the car be stopped and Mrs. Me- 
Donald later said, ‘‘I think we can go on, and that 
is all of the discussion that took place relating to 
what we should do?”’ 

A. Well, I have difficulty remembering now--l 
was think about all the absolute details, whether 
anyone else said anything, but the primary remarks 
that were made were those two and our prayers. 

Q. Now, I am trying to ask you—I don’t intend 
to ask you what any person may have said—all [ 
want to do is determine whether or not you people 
did, as a group among yourselves, discuss what to 
do at the top of the mountain. 

A. Relative to staying there? 

Q. What the discussion was concerning or what 
my question was concerning. 

A. It didn’t involve the brake fixing or any- 
thing, just [136] stopping there. 

Q. The discussion would be as to whether to 
proceed or not. A. At that moment, yes. 

@. Then there was such a discussion? 

Pee) | Gard 1 wall take for granted that my 
memory was fresher at the time of that testimony 
than it is now about who said what—but I clearly 
remember those two remarks that were made. 

Q. But there could have been other remarixs 
made you now have no memory of, relating to going 
forward. 
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A. Not convineing remarks or important things 
that were said. 

Q. Well, if you can’t recall what was said how 
can you recall whether it was important or not. 

A. Each time anything was brought up, the one 
who made the conclusive statement was the thing 
we did, as in this instance I requested to stop and 
she stopped, although I don’t recall now whether 
anyone else discussed it. But I remember the con- 
vincing thing that was said. I requested to stop 
and we did stop. 

Q. Jam having a bit of trouble again following 
you. What I am trying to get at fundamentally is, 
is it your testimony that you cannot recall now 
things that people may have said and the reason 
is that they are not important? [137] 

A. That is true, or at least the suggestion that 
was obeyed. What I am trying to say is that I 
remember well who made the suggestion that we 
went by. 

Q. There may have been other suggestions made 
that you now have no memory of. 

A. Well, there could have been some suggestions 
that I have no memory of, yes. 

@. Between Mile 57 and the place where you 
stopped at the top of this summit, did it at any time 
occur to you that Mrs. McDonald in operating the 
car should do something different than what she 
was then doing? 

A. From the time we stopped and asked the 
garage man to the top of the summit? 
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Q. Yes. A. Not being familiar 

Q. Iam not asking you that. Please listen closely 
to my question again, Mrs. Dickerson. Did it oc- 
eur to you as a passenger riding in that car at any 
time from 57 mile to the place where you stopped at 
the top of the summit, that the driver should be 
doing something different in the operation of the 
ear than the driver was doing? A. Yes. 

@. Did you say so to the other passengers or to 
Mrs. McDonald that which occurred to you? 

A. No, not to direct her driving. [138] 

G2 Thatis all I want to know. You didn’t say it. 

Q. (By Mr. Johnson): You didn’t have any 
difficulty until you started down Thompson’s pass 
anyway, did you? A. No—but—— 

Mi. Clasby: Please don’t volunteer statements. 

Mr. Johnson: That is right. Mrs. Dickerson, 
just take it easy don’t let counsel get you rattled. 
That is what he is trying to do. Now with refer- 
ence to this conversation that you had at the time 
you stopped at the top of the hill—counsel has 
attempted to confuse you with respect to your mem- 
ory of that conversation—I believe, however, your 
testimony is that you remember the statements that 
were made that were followed? Is that correct? 

Mr. Clasby: I move that that question be strick- 
en. Counsel himself was testifying. He was not 
asking any questions of the witness—and this is 
sur—direct or whatever you might call it. 

The Court: Yes, I feel obliged to strike the ques- 
tion. 
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Mr. Johnson: ‘That is all, then. Thank you very 
much. 

The Court: Now I understand that you have no 
further testimony until 2:00 this afternoon. 

Mr. Johnson: Yes. [139] 

Mr. Clasby: That is right. 

The Court: Mr. Hall, do you have anything at 
1:30? 

Clerk of Court: No, sir. 

The Court: Very well. This case will be re- 
cessed until 2:00 this afternoon and court will recess 
ual 2400) jon. 


(Thereupon, at 11 a.m., a recess was taken 
until 2:00 p.m., October 11, 1956.) [140] 


Afternoon Session 
(The trial of this cause was resumed at 2:00, 
pursuant to the noon recess. ) 

Clerk of Court: Court has reconvened. 

The Court: Are counsel and the parties ready to 
proceed ? 

Mr. Johnson: The plaintiff is ready, your Honor. 

Mr. Clasby: We are ready. 

The Court: Very well. 

Mr. Johnson: I would like to call Mr. Jim 
Hutchison, please. 


JAMES HUTCHISON 
a witness previously called and sworn, was recalled 
by the plaintiff as a rebuttal witness for the plain- 
tiff, and testified as follows: 
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Direct Examination 
Q. (By Mr. Johnson): You are James Hutchi- 


son, Jr., is that correct? Ae team: 
Q. You have previously testified in this case, I 
believe ? A. I have. 


Q. As a witness for the defendant? 

A. Right. 

Q. You now have appeared here under subpoena 
as a witness for the plaintiff; 1s that correct? 

Bee Chat is right. 

@. You are connected with Fairbanks Motors? 

A. Iam. 

Q. And have been for a number of years? 

A. Yes. 

Q. Does the Fairbanks Motors sell Dodge auto- 
mobiles? A. Yes, they did. 

Q. Were they selling Dodge automobiles in 
1953? A. Yes. 

Q. And for a number of years before that and 
since ? a) GY CS 

Q. Are you familiar with the 1953 model Dodge 
Coronet sedan? A. Yes, I am. 

Q. With the gyro-torgue transmission ? 

A. Yes. 

@. Have you ever driven a car of that type? 

A. Yes. 

Q. And I believe you testified previously that 
you had made repairs on that type of transmission 
from time to time? A. Yes, sir. 

Q. Are you familiar with the general area known 
as Thompson Pass on the Richardson Highway ? 


262 Karl G. Aronson, ete. vs. 


(Testimony of James Hutchison.) 

A. Yes, Iam. 

Q. Have you driven over that Pass? 

A. Yes. | 

Q. Have you ever driven over it with a 1953 
Dodge? {142] AW NG, sir. 

Q. Have you ever driven over that Pass with 
a car that had a similar transmission ? 

A. No, sir; I haven’t. 

Q. From your general knowledge of the opera- 
tion and mechanism of a gyro-torgue transmission, 
are you able to tell the Court how that type of 
transmission would operate on a long descent or a 
long, winding hill? 

A. Yes; that transmission, unless—— 

Mr. Clasby: Just a moment. You have answered 
the question “Yes.’? That completes the answer. I 
would like to have a new question before you go 
further. 

Q. (By Mr. Johnson): Now, will you describe 
to the Court the type of brakes that the ordinary 
1953 Dodge Sedan Coronet model had on it, if you 
recall? 

A. They were four-wheel hydraulic made by 
Lockheed. 

Q. How were they operated ? 

A. They were operated by a foot pedal and a 
master cylinder. 

@. And you say they were hydraulic? 

A. They are hydraulic, right. 

Q. What, if anything, would result to that brake 
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if that master cylinder or the brakeline containing 
the fluid should be broken? [143] 

A. It would lose all braking power. 

@. What would cause that? 

A. The fluid would escape through that brake- 
line by application of the master cylinder through 
the foot pedal. 

Q. Then, that would leave the automobile with- 
out foot brakes? ie What is righty 

@. What other type of brake did that automobile 
have? 

A. Self-energizing emergency brake actuated by 
a control lever in the operator’s compartment, or the 
driver’s seat. 

Q. Where was that lever located ? 

A. On the 1953 Dodge it was located right down 
on your left side, right on the lower part of the 
instrument panel. 

@. Would that be to the left of the steering 
column ? A. Yes. 

Q. You say that is a self-energizing brake. Will 
you explain what that means? 

A. When you apply the brake, when you pull 
the brake handle, it throws a shoe out against the 
drum, which again throws another shoe against the 
drum on the other side. One shoe energizes the 
other. 

Where do these shoes come together? 

There is a drum. 

What part of the automobile? 

There is a drum fastened to the drive shaft 
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right behind [144] the transmission and those shoes 
are inside of that. 

Q. So that the emergency brake or hand brake 
operates on just one drum, instead of all four 
wheels ? 

A. That is right, it operates on the drive shaft. 

Q. Does that operate separately from the other 
brakes entirely ? A. Yes, entirely. 

Q. From your experience in driving a 1953 
Dodge, are you able to tell the Court what effect 
it would have on the speed of descent if you started 
down an incline with a car in second or driving 
range? 

Mr. Cole: We object to that. 

My. Clasby: Are you able to tell, is the question— 
yes or no. 

The Witness: Will you state that again, please? 

The Court: We will have the question read by 
the reporter, please. 

(Thereupon, the reporter read the last ques- 
tion.) | 

A. I would think the effect would be—— 

Myr. Clasby: No, you are not supposed to tell 
the effect but whether you are able to. 

The Court: Whether you are able to—yes or no. 

A. Yes. Let’s put it that way. 

Q. (By Mr. Johnson): Will vou explain to the 
Court what would be the effect [145] of such an 
operation ? 

My. Clasby: To which we object, if the Court 
please, as calling for a conclusion of this witness, 
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not in the manner of giving expert testimony relat- 
ing to the facts in this case; no hypothetical ques- 
tion has been posed to him; we ean’t see the rele- 
vanecy at this time to an answer to this type of ques- 
tion, nor can we see that a foundation has been 
laid in conformance with the issues before the 
Court. 

The Court: I think the question is too indefinite 
to give an answer of value to me at this time, so I 
will sustain the objection. 

Q. (By Mr. Johnson): Assume that you were 
at the top of a rather high elevation, such as 
Thompson Pass, but you might not know it; assume 
that vou were driving a 1953 Dodge Coronet sedan 
with gyro-torgue transmission, and assume that the 
fiuid line on the foot brakes had broken and you 
had no foot brakes, but assume that you knew that 
you were about to descend; do you have an opinion 
from that state of facts as to what should be done 
before starting down? 

Mr. Clasbv: To which we object, if the Court 
please. The obvious answer would be to stop right 
there. It is supplanting this witness’ judgment for 
the Court’s Judgment, and it is not relevant to the 
question that the court has under consideration. 
It is not a matter of giving expert testimony as to 
what the [146] laws of nature as applied to the 
mechanism involved here might accomplish under 
a given set of circumstances, injecting an opinion 
that we feel is immaterial and useless to the Court, 
and resolves the question before the Court. 
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The Court: I will permit the answer. 

Mr. Johnson: You may answer the question. 
Will you read it again, please? 

Mr. Cole: If the Court please, may I make one 
statement ? 

The Court: I would like to have counsel decide 
which counsel is going to offer the objections. 

Mr. Clasby: I will offer the objections, and I 
have made my objection thoroughly, and I think the 
Court understands most of it except there is an 
element here that is not helpful to the Court. This 
witness 1s not told what the rate of descent is or how 
long the descent is that is facing him. There are 
so many factors that any answer the witness gives 
to the question as it stands right now, I can’t see 
where it would be helpful to us. 

The Court: I thought maybe the witness would 
think the question insufficient to give an answer to, 
but he said he can. He may answer. 

A. If the person operating the vehicle knew he 
had no brakes and he wanted to descend this hill, the 
obvious thing to be done would be to proceed down 
in lower gear—as low gear as you could get, and if 
the speed developed to where you would lose con- 
trol, I would hit for the ditch. [147] 

Mr. Clasby: I move that the last part of the an- 
swer be stricken, if it should appear to the Court 
that there is an attempt in the manner to prove some 
kind of custom. 

The Court: I will strike that portion, “I would 
hit tor thesditel:” 
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Q. (By Mr. Johnson): Do you have an opinion 
as to whether or not a ear of this type under the 
eircumstances explained could be kept under control 
by using the driving range or driving gear in des- 
eending as well as using the hand brake occasion- 
ally? 

Mr. Clasby: To which we object, if the Court 
please. Descending what? We haven’t got any 
question before us that has any pertinency to this 
ease at all. 

The Court: Sustained. 

Mr. Johnson: Descending a hill such as Thomp- 
son Pass. 

Mr. Clasby: To which we object, if the Court 
please. It 1s indulging in conjecture, has no relation 
to the issues in this case. We are concerned here 
with a specifie automobile and _ specifie cireum- 
stances on a speeific stretch of highway, not what 
this automobile might or might not do on a similar 
road somewhere else. 

Mr. Johnson: I asked him about going down 
Thompson Pass. 

The Court: Iam going to ask counsel to rephrase 
the question. [148] 

Q. (By Mr. Johnson): Assume that you were 
about to descend Thompson Pass with a car of this 
type and model in the condition as deseribed. Do 
you have an opinion as to whether or not you could 
descend Thompson Pass and keep the car in control 
by placing it in second gear or in driving gear and 
using the handbrake occasionally ? 
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Mr. Clasby: To which we object, if the Court 
please, posing to this witness a hypothetical ques- 
tion without clearly qualifying this witness as an 
expert to give an answer thereto, and embracing 
within this question all the circumstances that 
should be embraced in that type of question. I could 
itemize them but I believe they are so obvious to the 
Court, I am not required to as a part of the objec- 
tion, but if the Court wants me to, I will. 

The Court: JI would like to have that spelled out. 

Mr. Clasby: In the first place, the time of the 
year 1s not specified, the condition of the roadway 
is not specified, the condition of the weather as to 
fog is not specified, the condition as to whether it is 
night or day is not specified, the hours of driving 
the driver had to this date is not specified, the fact 
that the driver had never been over the mountains 
and did not know where they were is not specified, 
the use of the hand brake for some 30 miles before 
they reached the top of Thompson Pass and the con- 
dition ensuing therefrom is not [149] specified. We 
are left to conjecture as to what the witness had in 
mind when he answered the question. 

The Court: I will have the question read, please. 

(Thereupon the reporter read the last ques- 
tion.) 

The Court: J will permit the answer. 

A. Yes, that could be done. I believe it could be 
done. I know I could do it. 

. (By Mr. Johnson): Could an ordinary 
driver do it? 
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A. I believe an ordinary driver could 

My. Clasby: Just a moment. We object to that, 
if the Court please, again calling for a conclusion of 
this witness. No showing he is an expert, no showing 
he has observed ordinary drivers, no showing how 
many times he has driven over this Pass, no show- 
ing how long ago he has driven over this Pass, no 
showing he has ever been over it in the condition it 


is in now, too many variables that have not been 
taken into account. 

The Court: I think there is some merit to the 
objection, but I will let the answer stand. 

Mr. Clasby: I didn’t get the answer, but if there 
was one I will move it be stricken on the same 
grounds. 

Would the reporter read the answer to me, please ? 

(Thereupon the reporter read the last an- 
swer. ) 

The Court: You may complete the answer. 

A. (Continuing): J] believe that an ordinary 
driver could [150] descend that Pass safely under 
control if he was on the ball and knew what he was 
doing. He could follow the procedure of dropping 
the gear, applying emergency brakes sparingly, and 
following the shoulder of the road, the soft shoul- 
der, and staying in that as much as possible. 

Mr. Johnson: You may cross-exanine. 

Mr. Clasby: If the Court please, at this moment 
I would like to know if counsel is, by this answer, 
injecting into this case an issue beyond the plead- 
ings, an issue never mentioned until this moment, a 
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new and complete and different thing, that is to 
say, that this woman was negligent because she 
failed to drive on the shoulder of the road. If that is 
true, I am going to object, and I am going to object 
to the answer of the witness standing as evidence in 
this case, and ask it be stricken because it is based 
on something that is not in issue in this case, and I 
am going to object to it being brought into this case 
as an issue at this late date. We have been following 
a devious trail trying to find evidence and we are 
not going to inject a brand-new issue. 

Mr. Johnson: Maybe we have been following a 
devious path, but just the same counsel is as much 
euilty as I am of that, and he has been using dila- 
tory tactics. I am trying to point out by this witness 
exactly what could have been done upon that high- 
way. The Court will remember that the testimony 
demonstrates very clearly that she drove on the out- 
side sometimes [151] and sometimes on the inside 
of those curves going down that hill. That is the 
testimony in the record and it is undisputed. Cer- 
tainly this is within the scope of the pleadings and 
all of the previous proof. 

Mr. Clasby: It is not. It is a brand-new issue of 
negligence — brand-new. There has never heen the 
slightest indication in the pleadings, in the brief, or 
any of the testimony to this point that counsel had 
any thought in mind of charging this driver with 
negligence by reason of a failure to drive on the 
soft shoulder of the road in assisting her in keeping 
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the car under control. I have been surprised enough 
by the other issues, but this one is intolerable. 

The Court: What is before the Court? 

Mr. Clasby: My motion is to strike the entire 
answer because it is based on the injection of a new 
fact that is not in issue in this case. The whole 
foundation of the answer falls. 

The Court: The motion will be denied and we 
will proceed. It seems obvious to me, and I decline 
to comment, and I wouldn’t if it were a jury case, 
but it seems obvious to me that the witness has 
injected a lot of things that might have been done 
by the driver that are not within the testimony of 
this case, and I don’t see how that is detrimental to 
the defendant, but you may proceed. The direct- 
examination had ceased. 


Cross Hxamination 

Q. (By Mr. Cole): Jim, you have already testi- 
fied that you are familiar [152] with how the trans- 
mission on a 1953 Dodge Coronet, which is a gyro- 
torque transmission, operates, have you not? 

A. Yes, sir. 

Q. I just want to establish once again, go over it 
sort of clearly, as to how it works and what the gear 
ratios and the two gear shift positions are, how 
many gear shift positions there are with the gear 
level? 

A. Including reverse, there are three. 

Q. And how many forward? 

A. Two gears you can shift for forward speeds. 
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@. How many speeds are there in each one of 
those ? A. ‘Two speeds in each gear. 

Q. What is the lowest ratio called? 

A. They call that your power gear when you are 
starting out. 

Q. What is the highest gear ratio called? 

A. That is your driving gear. 

@. And you say there are two speeds in each 


gear? A. That is right. 
Q. That gives you a total of four forward gear 
speeds ? eee ina, ts viele 


@. if you were driving this automobile and de- 
scending down an incline, would you have any com- 
pression on the motor when the car was in the first 
gear speed? 

A. It all depends on the speed. You would have 
above [153] six mules per hour. 

@. Would you have any compression in second 
gear speed? 

A. Your second gear speed is the speed that the 
transmission shifts up to from the first speed. That 
is, the shift lever is in the first gear or low gear. 
Above six nules per hour it will automatically shift 
up into second gear, second speed. 

Q. Would you have any compression if the car 
were in third gear speed ? 

A. No, unless the transniussion had upshfted 
and you had obtained a speed of roughly 12 to 13 
miles an hour. 

Q. If the car were actually power flowing 
through the first gear speed system of gears, would 
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you have any compression, and you haven’t shifted 
into second ? 

A. If you stay below six miles per hour, you will 
stay in the first gear speed; you will not have any 
compression. 

Q. That is right. When the car goes into the 
second gear speed power flow through that system 
of gears, do you have any compression there ? 

You mean if the thing upshifts ? 
Yes, into second. 
Yes, you have compression then. 


OPob 


If you have the gear lever in the drive posi- 
tion and it is in the lower system of gears than the 
drive systein, do you have any compression in third 
gear? 

A. You don’t have any compression until it 
upshifts. [154] 


Q. Into fourth gear? A. Into fourth gear. 
@. And you have compression in the fourth 
speed ? Ao itis rich, 


Q. So summing up your testimony, the only 
gear speeds, the power system of gears, m1 which 
you have compression, is when the automobile is in 
the second-gear speed and in the fourth-gear speed? 

pe Uhat is*fiecht. 

@. I just wanted to establish that to clarify the 
operation of the transmission. 

Tow fast or what possible speeds would it be 
possible to attain when the automobile was in the 
second-gear system, if you were rolling down an 
incline of approximately eight percent ? 
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A. I would estimate at full engine RPM, you 
would probably have 70 or 75 miles per hour coast- 
ing. | 

Q. If you were traveling down an incline in a 
1953. Dodge with a gyro-torque transmission, a 
grade which averaged approximately seven percent, 
and traveled down that grade in second gear be- 
tween about four and five miles an hour, could you 
give an estimate of the speed which the vehicle 
would attain? 

A. No, I couldn’t. There is no way you could 
estimate that. 

Q. You don’t have any idea? 

A. No, I haven’t any idea. [155] 

Mr. Johnson: May I have that question read to 
me? I didn’t quite get it. 

The Court: Certainly. 


(Thereupon the reporter read the next to the 
last question and the answer.) 


Q. (By Mr. Cole): Just one other thing, in- 
volving the power flow from the motor to the rear 
wheels of a 1953 Dodge Coronet, how does the 
power actually flow from the piston to the rear 
wheels? Could you just go through that? I don’t 
mean in great detail, I mean in just broad terms. 

A. Yes. The power flows through the torque 
converter or fluid drive, through the clutch. There 
is a clutch lever—and through the transmission, 
through the differential to the wheels. 

Q. From the erank shaft of the motor, it goes 
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through a fiuid drive unit and through the trans- 
mission and then to the rear wheels? my lie. 

Q. Would you describe just briefly what that 
fluid drive unit contains? 

A. It is what they call stators. They look like 
veins like on a turbine, when they are facing one 
another, and this unit is filled with oil, and these 
stators, the front one is fastened to the crankshaft, 
throws the oi] to the back side of [156] the fluid 
drive, which transmits power to the transmission. 

@. So there is actually no mechanical transmis- 
sion between the front part of the fluid drive unit 
and the rear part of the fluid drive unit? 

gee No. [t 1s oil, 

@. All that there is between that is oil? 

Ww) Vhat is right. 

@. And the power is transmitted through the 
rotation of the front runners, so to speak ? 

A. Yes. 

Q. And to the rear one, and from there goes into 
the transmission ? A. That is mohte 

Q. And there is only braking foree in that 
transmission when the car is in second gear and the 
fourth gear? A. That is mght. 

Q. So in order to have any braking foree from 
the motor perceptibly you would have to have the 
car in the second gear? 

Peeelhatis right: itthas to be inssecond gear 

Q. Otherwise, you have absolutely no braking 
force from your motor? A. That is right. 

Mr Clasby: That is all. [157] 
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Redirect Examination 
Q. (By Mr. Johnson): Jim, I believe you 
stated that in this transmission unit where these 
two plates—I think you called them stator plates— 
do they set in the unit opposite each other; is that 


right? A, That is right. 
Q. And they are enclosed in a housing which is 
filled with oil; is that right? A. That is righ@ 


Q. When the unit engages, what, if anything, 
happens as far as these stator plates ave concerned ? 

A. When the engine builds up a certain amount 
of RPM7’s, the oil more or less becomes solid. It is a 
solid unit. It acts as a direct unit, riding coupling, 
between the engine and the transmission. 

Q. Then, as I understand it, these two stator 
plates do not move toward one another; is that 
right? A. They are stationary. 

Q. Then, it is simply the speed of the engine 
which tends to solidify this oil; is that right? 

A. That is right, just like an oil pump. 

Q. What, if anything, does that do with respect 
to holding back the whole mechanism ? 

A. It works in reverse just the same way as it 
would going [158] ahead. The oil still solidifies and 
is locked up in there. 

Q. When it is locked, then it is unable to move; 
is that correct? AS Uiatistichie: 

Q. And it reduces the speed of the drive shaft to 
that extent, or what happens? 

A. A direct coupling between the transmission 
and engine—it is solid. 
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Q. Now, when you answered a question asked by 
Mr. Cole you stated, I believe, that you had braking 
action in this transmission only when it was in sec- 
ond and fourth speeds; is that right? 

A. That is right. 


Q. However, if you start out in, let us say, first 
speed by puéting the gear shift handle up, how long 
and what happens before you proceed from first 
speed to second speed ? 

A. It all depends on the speed developed by the 
ear, how fast you are driving and how fast you 
apply, how much throttle pressure you apply to 
build up speed. It only takes six miles per hour to 
shift that transmission into second speed. 

Q. If you started from a stand-still you would 
be in first gear until you reached a speed of six 
miles an hour? ee tat is rielt. 

Q. After you reached that speed of six miles an 
hour, is there any way of advancing it to third 
speed without the use of [159] the clutch pedal? 

A. In some eases it would me possible. 

Q. What is the normal procedure? 

A. The normal procedure is to depress the clutch 
pedal and pull the lever down into the third speed. 

Q. How long have you been driving a car or an 
automobile ? 

Mr. Clasby: We object. That is going way be- 
yond redirect-examination. 

The Court: I think it is true, but I will permit 
the answer. 
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A. Well, I have been driving since I was twelve 
years old. 

Q. (By My. Johnson): How many years would 
that be, roughly? A. lLet’s see—23. 

Q. About 23 years? A. That is nighties 

Q. If you were driving in a 1953 Dodge sedan of 
the type and condition as we have in this case and 
you reached the summit of a high incline and were 
about to descend and not knowing whether it was 
steep or anything about the conditions, and if you 
should approach such a spot at night when it was 
dark and the fog or clouds were hanging around the 
area obscuring the vision considerably, but never- 
theless knowing that you were about to descend 
some sort of a road, that the road was covered with 
asphalt, was dry, what 1n your opinion, as an expe- 
rienced driver, [160] would an ordinarily prudent 
person do before descending on such a road? 

Mr. Clasby: If the Court please, that is objec- 
tionable for several reasons. The last one, a reason- 
ably prudent person, that is up to the Court to de- 
cide. First, it is improper redirect-examination, no 
permission has been asked by the Court to go back 
into his case again. Second, if it is a hypothetical 
question, again it does not state all the things that 
should be in a hypothetical question, and a hypo- 
thetical question is out of order at this partieular 
time. It is certainly no way to prove custom, if he 
is trying to prove custom, and if this were a jury 
ease, our objection would be it would be taking the 
question from the jury and the Court would under- 
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stand 1t. You can’t substitute what this man would 


do with what an ordinary man would do. That is up 
to the Court to find. 


The Court: I feel obliged to sustain the objection 
on the following grounds: it is improper redirect- 
examination, the question is indefinite, and it calls 
for the opinion of the witness on the ultimate fact 
to be determined by the Court. 


Mr. Johnson: That is all. 


Recross Examination 
Q. (By Mr. Cole): Jim, you are a good driver, 
aren’t you? A. I think so. 
Mr. Cole: That is all. 


The Court: Before you leave, just a moment, 
please. for [161] my own elarification and thinking, 
there has been testimony here about first gear, sec- 
ond gear, third gear, and fourth gear, and low gear 
and high gear. 

The Witness: Yes. 


The Court: I would like to know whether the 
low gear is the same as first and second. 

The Witness: Actually, it is not. Low gear on 
that model ear is a lower gear than the second speed 
sear. It is a lower gear ratio, is what it is, the first 
speed, but the way this transmission is designed and 
built, it will not stay into that speed. 

The Court: It goes into the so-called second gear 
without any additional shifting? 

The Witness: That is right. It is a semi- 
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automatic transmission. It is shifted by hydraulic 
pressure. 

The Court: How many different shifts, hand 
shifts or positions of the hand lever are there? 

The Witness: Including reverse, there are three. 
There is your first speed and your high gear and 
Vom liit ty tp Lor reverse. ; 

The Court: What does the low gear you speak of 
include? 

The Witness: Well, it is quite a detailed expla- 
nation there. That is mainly, it is a main shaft, 
what they call the first gear in the transmission, 
and the lower cluster gear. It is a part of the main 
power train. I would have to have a [162] manual 
in order to fully describe it to you, how it operates. 

Mr. Cole: I think I have maybe a question or 
two which would be helpful. 

The Court: Could you elarify that? 

Mr. Cole: Yes. 

Q. (By Mr. Cole): Perhaps we had better use 
the blackboard, because I realize it is confusing. 
(Drawing diagram on blackboard.) Now, use this as 
the gear shift lever positions for power, the low 
syeed gear ratio, the power, and this will be the 
drive. 

When the gear shift lever is in power, you have 
two systems of gears which will operate when the 
gear shift lever is placed in the power position, do 
you not? “A, That is mekt: 

Q. This one system of gears is called first gear, 
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and the other system of gears is called second gear; 
is that correct? 

A. Yes, that would be right. 

Q. And when the power is in one, the power 
flows through the so-called main drive ? 

A. That is right. 

@. And then it goes down from there into a 
lower system of gears called countermesh gears? 

A. The counter gear cluster. [163] 

@. And then it goes over here to another gear 
and then it goes up to a gear here, and there is a 
system called another clutch? 

A. Synehro-mesh unit. 

Q. And the power goes from there back to the 
rear wheels? pee Dhateroere ht. 

Os thatis your dnl cear system; is that cor- 
rect? A. Yes. 

Q. When the power is being applhed in this first 
system of gears you have no compression ? 

eee Uiatais aah. 

Q. Because as you used the gear right here it 
doesn’t have compression going back through there? 

A. No, that is a free-wheeling gear. The lower 
cluster has ball bearings in it which allows it to 
slip. 

Q. Then, as the car is accelerated and the foot 
taken off the accelerator, the car automatically 
shifts into second gear in the power range; is that 
correct ? A Matis richits 

Q. And that system of gears is roughly this 
gear, which is here is out here forward, and then it 
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comes back through here, and the set of gears, and 
back to the power, the wheels, the differential? 

ee Ves. | 

Q. There is compression through this system of 
gears [164] because your counter-mesh gear is not 
in the power system ? 

A. That is right, it is locked. 

Q. Now, then, there is another system, if the car 
is shifted and put into the driving range, there are 
also two forward speeds, are there not? 

A. That is right. 

Q. And the ordinary way that the average driver 
shifts the gear shift lever, from the power range to 
the driving range, is through the operation of the 
clutch ? A. That is right. 

Q. The manual clutch. When the car is in the 
third gear range, the power comes back through 
this so-called main drive pinion and then it goes 
down to another gear, which is called the transmis- 
sion rotating gear, back to another gear in the lower 
system to a gear in the upper system and back to 
the rear wheels; is that not correct? A. Yes. 

@. And when the ear is being operated in this 
system of gears there is no compression from the 
rear wheels on to the engine because you are using 
the counter-mesh rotating gear in the system; is 
that not correct ? AS What is trie: 

Q@. Now, there is one more forward speed in this 
type of transmission, and that is when the power 
eomes back through the main drive pinion, and it 
goes right straight back through a [165] selective 
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system of gears to the rear wheels and the lower 
_ gear system is not used; is that not correct? 
Meee. Yes, free wheeling. 
_ Q. So that there is a braking force on the engine 
from the rear wheels if power is not applied and 
_ the ear is coasting down an incline? 
A. That is right. 

Q. So there is braking in No. 2 system and there 
is braking in the No. 4 system; isn’t that correct? 

A. That is right. 

@. Now, the amount of braking which you have 
through the No. 4 system is perhaps slightly less 
than it wonld be in the normal car in high gear; 
isn’t that correct ? A. Yes, it 1s. 

Q. And the amount of braking which you have 
in the second gear system is probably somewhere 
between the second gear in an ordinary standard 
transmission and high gear in an ordinary standard 
transmission ? A. Similar thereto, yes. 

Q. But it isn’t as much as you would have in 
second gear in an ordinary automobile? 

A. No—that is right. 

Q. There is one other point which I would like 
to demonstrate to the Court, if I may. 

The Court: You may ask a question subject to 
objection. [166] 

Mr. Cole: Yes, of course. 

Q. (By Mr. Cole): When power is generated in 
the motor from the pistons it 1s transmitted to the 
erankshaft; from the crankshaft it is transmitted 
back through this fluid drive unit; is that right? 
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Nee iain is Tiel ts 

q). That is where the oil is, in that? 

A. Yes. . 

@. And there is no mechanieal connection be- 
tween the front part of the fluid drive system and 
the rear part of the fluid drive system ? 

A. Right. 

@. The power comes out the back part of the 
fluid unit, then it goes into this system of gears 
which we have previously discussed, known as the 
transmission ? eee lets ameliie 

Mr. Cole: Is that helpful? 

The Court: Very well. Do you have any ques- 
tions, Mr. Johnson, on this matter? 


Redirect Examination 

Q. (By Mr. Johnson): I would lke to clear up 
one matter. During this case we have been discuss- 
ing gears in the terms of drive and power and using 
them somewhat synonymously with low and high, as 
applied, however, to a four-gear transmission, such 
as this [167] drawing illustrates. Now, whenever I 
used the word “low” gear, did you understand me to 
mean the very lowest gear here, or the low power 
range, I mean? 

A. Low gear, £ understand, was the low gear 
like you come to a complete stand-still, you shift the 
lever up into the low gear. Second speed differs 
from a low gear. 

Q. That is right. This power range is sometimes 
referred to as low range, and driving range ? 
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A. Yes, it is low range. 

Q. As contrasted from the high gear or driving 
range; is that correct? Apia emaeht: 

Mr. Johnson: That is all. 

The Court: Now I wonder if the reporter can 
find the question I asked the witness. 


(Thereupon the reporter read the questions 
by the Court as heretofore recorded on page 
162 of this transcript, and the answers thereto.) 


The Court: That was what I was getting at and 
what didn’t come out now. 
No further questions of Mr. Hutchison? He is 
excused. 
(Witness excused. ) 
(Thereupon a ten-minute recess was taken.) 
Clerk of Court: Court is reconvened. 
The Court: Gentlemen, you may proceed. 
Mr. Johnson: Thank you, your Honor. [168] 
The plaintiff would like to call Lieutenant Bo- 
telho. 
EMMET MANUEL BOTELHO 
ealled as a witness in behalf of the plaintiff in re- 
buttal, after being duly sworn, testified as follows: 


Direct Examination 
Q. (By Mr. Johnson): Will you state your 
name, please? 
A. Emmet Manuel Botelho. 
Q. Where do you reside, Lieutenant? 
A. Anchorage. 
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@. Do you have any official capacity or station 
with the Territory of Alaska? 

A. Yes, sir, J am in charge of all outlying dis- 
tricts, Homer, Kenai, Seward, Palmer, Glenn Al- 
len, and Valdez. 

@. For what department? 

A. The Territorial Police. 

@. How long have you been a member of the 
Territorial Police? 

A. It will be fifteen years the 15th of April. 

@. I believe you stated that in the course of 
your duties you are in charge of what you eall out- 
lying areas; is that correct? 

A. That is correct. 

@. And that includes Valdez? 

A. Valdez, yes, sir. [169] 

Q. Does it include the vicinity known as Thomp- 
son Pass on the Richardson Highway? 

A. Yes, sir. 

Q. Were you familiar with or in charge of that 


area in 1953? A. No, sir, I was not. 
Q. Were you familiar with the area that year? 
A INO, sit 
©. In 19534 A. No, sir. 
Q. Had vou ever been over Thompson Pass at 
any time during 1953? A. No, sir. 


Q. Have vou ever been over it since that time? 

A. Yes, sir. I took charge two years ago and 
during that time I make an average of one to two 
trips every month winter and summer. 

Q. What was the condition of the highway from 
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the summit of Thompson Pass south to Valdez with 
respect to surfacing ? 

A. It is all blacktop there. 

@. And was it blacktop at the time you took it 
over ? A. Yes, sir. 

@. Did you have occasion to get a map of this 
area from the United States Geological Survey at 
my request ? wy eS, Sis LLC) 

Clerk of Court: Plaintiff’s Identification No. 5. 

(The map was marked Plaintiff’s Identifica- 
tion No. 5.) 

Q. (By Mr. Johnson): I will show you Plain- 
tiff’s Identification No. 5 and will ask you if that is 
the map that you referred to. 

A. Yes, sir; it is. That is my handwriting there 
with the signature of the gentleman that gave it to 
me. 

Q. And does that map, in addition to having the 
printed markings on it which come with the map 
originally, exhibit some pen and ink marks or lines 
drawn on it? A. Yes, sir; it has. 

Q. And some figures? 

A. And some figures. 

Q. Who placed those pen and ink marks and fig- 
ures on there? A. Mr. Isto. 

Q. And with whom is he connected? 

A. The Geological Survey, sir. 

Q. And he produced this map and placed these 
markings on there at your request? 

A. Yes, sir. 

Q. Did he do it in your presence? 
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Awe Ycs"sir. 

@. What data did he use for putting on those 
marks? | 

A. I requested, I told him exactly what I wanted 
and [171] asked him: 

Mr. Clasby: Just a moment. We object to the 
answer and ask it be stricken. It is not an answer to 
the question that was asked. 

@. (By Mr. Johnson): What did he use for in- 
formation in putting on those markings and figures, 
if you know? 


My. Clasby: I object to that as being hearsay; as 
far as we are concerned, we don’t want to get infor- 
mation in here secondhand. 

The Court: That is what we are heading for, 
there is no doubt. I can see that the identification 
would be hearsay, or portions would be hearsay, and 
it will be sustained. I wonder if you wanted to show 
it to counsel. 

@. (By Mr. Johnson): First of all, wit 
these markings purport to mean or signify ? 

A. They are mileage or grade points. 

Q. By ‘grade points,’’ what do you mean? 

A. The average of different grades in the miles, 
the downgrade. What I asked, 1 can’t exactly ex- 
plain it 


Q. Are you talking about the percentage grade? 

A. The percentage grade of descent, that is 
rich. si, 

@. And those are the markings that appear on 
that? A. That is correct. [172] 
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Q. And for the portions of Richardson Highway 
which descends Thompson Pass on the Valdez side? 


m=, That is correct, sir. 


(Mr. Johnson handed the map to defendant’s 
counsel.) 


_ Mr. Clasby: We would object, if counsel were 
offering the identification as an exhibit, to its ad- 
“mission in evidence on the basis that it purports to 
show grades from a source of information that we 
have no knowledge about or opportunity to cross 
examine. We don’t know how accurate these are or 
how accurate that could be. 


®. (By Mr. Johnson): I believe you stated that 
the gentleman who signed his name to this, Mr. Isto, 
| works for the United States Geological Survey ? 
| A. That is COrneel, sir. 

Q@. And did he place these figures and percent- 
ages on that map from information which they have 
in his office ? A. Yes, sir. 

Mr. Johnson: We believe that the proper found- 
ation has been laid and we offer it, your Honor. 

The Court: I am obliged to sustain the objection 
as hearsay and no proper foundation laid. 

Q@. (By Mr. Johnson): From your experience 
as a highway patrol officer, have you had occasion to 
drive down Thompson Pass? [173] 

pee Yes, Sir. 

@. From the summit toward Valdez? 

Eee Y 6S; Sir, 

Q. What, if anything, did you do with reference 
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to conducting tests on that side of the pass in differ- 
ent methods of driving, and so on? 


Mr. Clasby: Just a moment. I would like to have 
the question specific enough so that we would have 
some idea of the train of testimony to see if it is 
within the issue that is being opened up by counsel. 
I can’t tell whether this is getting clear off the 
beaten track again.or whether we are still confining 
ourselves to the point of this phase of the hearing. 


The Court: I can’t tell from your statement 
what objection you are making, Mr. Clasby. 


Mr. Clasby: It is impossible, if the Court please, 
for us to tell when he asks the witness: have you 
ever conducted any tests about driving down the 
Valdez side of Thompson Pass?—if he answers 
“Yes,’’ then I may have a further objection—just 
what counsel’s point is, whether he is within the 
scope of his examination or not. I think he should 
define the type of test he has in mind. 


The Court: Yes, I think if you had merely made 
the concise objection, I would sustain it, and I will 
sustain it as being incompetent, irrelevant and im- 
material at this time as to whether he ever did. 

Q. (By Mr. Johnson): Will you describe to the 
Court the descent of the Richardson Highway from 
the summit of Thompson Pass on down, and tell the 
Court as nearly as you can from your own observa- 
tion and memory what it looks like, what it consists 
of, in the way of curves, and how steep it is, if you 
know anything at all about it? 


| 
| 
| 
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A. Well, from experience, the first time I went 
over the incline two years ago 

Mr. Clasby: Just a moment. Would you just an- 
swer the question, please? 

Q. (By Mx. Johnson): Describe it as nearly as 


you can. 


A. I would say it is a steep grade from the erest 
of the hill at Thompson Pass down, the first two 
miles is very steep. After the two miles you come to 
an extreme curve to your nmght. From there on 


down it is practically another seven miles of straight 


highway, which I should judge would be a grade of 
about seven percent—seven or eight percent, which 
is considered an extremely steep grade. 

@. Are there any sharp eurves from the summit 
down to this first point at, you say, about two miles 
below the summit? Are there very many sharp 
curves or turns in that first two miles? 

A. No, it is not—not too severe. 

Q. They are more or less gradual? [175] 

e. §69Gradual etiives. 

Q. Do you have any knowledge of the grade of 
descent or the rate of descent in the first two miles? 

A. Well, I think it would average out at 
around—— 

Mr. Clasby: Just a moment. Are we understand- 
ing that you are testifying from your memory and 
your experience and not the information that vou 
have through this document that was excluded from 
evidence ? 

The Witness: From my own memory, sir. 
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Mr. Clasby: All right. 

Q. (By Mr. Johnson): Now, what is your mem- 
ory with respect to the rate of descent from the 
summit down to that two mile curve? 

A. I would say it is about a six percent grade. 

Q. On an average all the way? 

A. Yes, sir. 

Q. From your experience as a highway patrol 
officer, 1s a six percent grade steep or gradual, or 
how would you describe it? 

A. Itis avery steep grade, sir. 

Migonnsom-. Viat iseall 


Cross Examination 

Q. (By Mr. Clasby): As I understand 1, you 
have a curve down the hill about two miles from the 
summit? [176] A. That is correct, sir. 

Q. Would it be fair to state, in describing that 
eurve, that is is a 35-mile-an-hour curve, or a 25- 
mile-an-hour curve; that is, is it fair to state in 
terms of speed around which you ¢an go around the 
curve? 

A. For a safe speed, I would say 30 miles an 
hoe sim 
@. And at the bottom of this run of seven miles 
there are some curves, are there not? 

A. Yes, there are, sir, but not very extreme 
curves. Just short, and not too dangerous. 

@. At what speeds can those be safely nego- 
tiated ? 

A. JI would say between 25 and 30 miles an hour. 
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@. At the top of the summit, approaching from 
this side, does the degree of ascent level out some 
distance this side of the summit and become more 
gradual until the top of the summit is reached and 
then more gradual on the other side for a distance ? 

A. Yes, sir. 

@. What is the distance on this side of the sum- 
mit that you would say the road extended where the 
grade wasn’t significant ? 

A. I would say the first mile, sir. 


Q@. And on the other side of the summit, the Val- 
dez side, about what distance would you say, as a 
driver, that the grade is not significant? [177] 

A. Are you referring to past that bad curve on 
the straightaway ? 

@. No. Visualizing you have come to the very 
top of the summit, how far ahead of you in distance 
would you say the road was where there was no sig- 
nificant grade, as far as a person driving an auto- 
mobile is concerned, realizing you immediately start 
downward. I think vou have in mind what I have in 
mind. How far must you go after you reach the 
erest before you come into a grade that is appreci- 
able? A. About a mile, six. 

Q. About a mile? A. Correct. 

Q. So you have a two-mile area, one mile on each 
side of the actual crest, where the grade is, let us 
say, more or less normal for highway driving? 

A. Yes, sir; after you pass the first mile there it 
kind of tapers off gradually. 
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@. And then as you go toward Valdez, after the 

first mile, you do run into a steeper grade? 

That is correct. 

And is that where this curve is? 

The curve is on the two-mile stretch, sir. 
Then, you run into a steeper grade? 

After you pass that. [178] 

And then do you level off a bit again before 
you go into the place where the curve is? 

A. Justa trifle. I would say it is only about two 
degrees difference between your steep and where it 
levels off. 

@. And this last bit of descent is about seven 
miles; is that correct? 

A. That is correct, sir. 

@. At an average angle of about seven percent? 

A. Seven percent straight through. 

Q. Straight through? A. Yes. 

Mr. Clasby: Thank you. 


ie Sa e e 


Redirect Examination 

@. (By Mr. Johnson): Now, Emmet, I have 
become a little bit confused on this. When you refer 
to the summit, counsel has asked you if the summit 
itself extends on a level plane for quite some dis- 
tance or if it is Just a noticeable hump and then im- 
mediately starts down—do you know, is it a table 
top or something like that? 

A. It is fairly table top, when you come to the 
crest of the summit, then you start down a grade. 

Q. How long is that crest? 
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A. Well, I would say not over two hundred feet. 

Q. When you reach that crest, you go 200 feet 
level and [179] then immediately start down; is that 
' correct? A. It starts tapering off, sir. 

Q. But it starts down? 

A. It starts down, that is correct. 

@. With reference to this 200 feet, or this crest, 
_ where does the six percent grade begin? Right at 
| the end of it? 

A. It just starts tapering right off of the end of 
_ it and starts going down. It might be a little more 
than 200, I couldn’t say exactly. I am just estimat- 

ing. 

Q. But it isn’t a mile? 
| A. No. I would say two or three hundred feet, at 
| the most. Then is starts to taper down at a steep 
gerade. 

@. In your work as a highway patrolman, have 
you attempted to descend from the crest down to 
that first curve with an automobile by free wheel- 
ing, so to speak, or having it in no gear at all? 


A. I have, sir, ves. 

@. Have you been able to observe from that 
operation how far you traveled down that curve 

Mr. Clasby: Just a moment. If the Court please, 
this again is not proper redirect-examination. I ob- 
ject on that basis. 

The Court: It certainly is not proper redirect- 
examination, but I will overrule the objection. 

Mr. Clasby: Then, I move that it be an objection 
on the [180] basis that it is incompetent, irrelevant 
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and immaterial, the kind of experiment a person 
might have conducted. 

The Court: I will sustain it at this time. 

Mr. Johnson: I have no further questions. Thank 
you very much. 

Mr. Clasby: I have no further questions. 

(Witness excused.) 

Mr. Johnson: That is all. 

Mr. Clasby: We at this time think it is appro- 
priate to renew our objections before we ask to go 
forward. We submit there has been nothing new 
brought in here than can add anything to the testi- 
mony that the plaintiff already had, nothing at ail 
to indicate that the conditions were anything differ- 
ent than the Court had before it at the time of our 
original motion, and we have a much clearer con- 
eeption of the gears on the car and how the ear 
worked and also by virtue of that knowledge that 
the engine force exerted when in second gear is 
something just slightly less than high gear in the 
conventional type of automobile. We now have 
knowledge that in the second gear, with the appli- 
eation of power, speeds of 75 and 80 miles an hour 
ean be achieved. We still have no knowledge of how 
much higher speeds mav be reached with a vehicle 
going without the application of power, of coasting. 
It seems practical to presume as lay persons that it 
probably would exceed that speed which ean be pro- 
duecd by the application of power, and we have a 
hill down beyond where apparently the ear crashed, 
seven miles long, [181] with a seven-pereent grade, 
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land the need to negotiate the bottom of that hill, a 
“curve, at speeds not to exceed 25 miles an hour, and 
I don't discover in any of the additional testimony 
‘anything at all that appears to me helpful to the 
‘plaintiff or that in any way changes the cireum- 
stances and evidence that existed at the conclusion 
of the plaintiff’s case. If anything has been accom- 
/phshed by the evidence, it has been to buttress the 
position and argument taken by the defendant. 

| Mr. Johnson: If the Court please, [ should like 
to make a request before the Court rules on this 
particular motion. You will recall that at the begin- 
ning of the case we had interposed a motion to 
amend the complaint. That motion was taken under 
advisement and has never been ruJed upon. If it is 
vermissible, we would like to have a ruling on that 
motion so that it is in the record before the Court 
rules on the motion just now made. 

The Court: And, Mr. Johnson, what motion do 
you refer to that the Court reserved ruling on? 

My. Johnson: JI am referring, at the beginning 
of the case before we began taking testimony, I 
asked leave to amend the complaint by interlinea- 
tion in paragraphs 7 and 8, raising the amount re- 
quested from $15,000 to $50,000, in accordance with 
the 1955 Statute, and if I recall correctly, the Court 
did not rule on the motion at that time. I could be 
mistaken about it. 

The Court: That is correct, and I now know 
what motion you refer to, and my statement was, or 
I intended it to be, [182] that IT would reserve rul- 
ine on that motion, depending upon what I did on 
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the question of liability. The motion would be moot 
if I determined that the liability was not estab- 
lished. There would be no reason for ruling on the 
motion. But I want to give you an opportunity, if 
you wish, to resist the motion just made by the de- 
fendant. Do you resist the motion ? 

Mr. Johnson: Of course, we resist. We resist it 
entirely on the basis that we believe the evidence 
clearly establishes the negligence of the driver of 
the automobile in descending this unknown hill, if 
you wish to call it that, without brakes, knowingly 
without brakes, but knowing also in descending any 
type of nll that the best method of procedure, even 
with this complicated mechanism and gears, that 
the best method of procedure is to put it in the 
power range, because the moment it transfers from 
first to second there is a braking action on the part 
of the engine and the witness Mr. Hutchison testi- 
fied that a car of this condition could have been 
driven safely to the bottom of the hill, and obvi- 
ously Mrs. McDonald knew that when she said, after 
they had started down, not to jump out or not to 
get worried because as soon as she got the car in 
gear everything would be all right. Even she knew 
it, and certainly it indicates very clearly to me, at 
least, that that is an act of negligence and is an 
omission to do something that an ordinarily prudent 
person would have done under similar cireum- 
stanees, and we believe that on that basis that the 
plaintiff has established [183] a case of negligence 
on the part of the driver of the automobile and that 
the plaintiff’s intestate was not responsible in any 
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way, did not contribute to that particular act, be- 
cause it started from the moment they had their 
prayer meeting and continued on until they ran off 
the road. She was in full charge of the car and cer- 
tainly made the decision to go forward, knowing the 
condition of the terrain and the surrounding area 
and the wilderness that existed, and knowing also 
that there was no other place to go except to get out, 
particularly when one of the occupants of the ear, 
at least, was so frightened as to want to Jump out 
and save herself, and so far as I know there is no 
denial of that testimony. It is corroborated by the 
boy, who says that Its mother had ample oppor- 
tunity to do the things that an ordinarily prudent 
'person, I believe, would have done and should have 
| done. Even if she had left it in high gear after 
starting down, she would have had some method of 
braking action, because as Mr. Hutchison says, that 
the minute you put it into high range it goes into 
third momentarily and automatically advances into 
fourth gear, and that is the gear that has the brakes 
or compression action. She knew something was 
wrong and she knew she had done something wrong 
when she got the thing out of gear and it was roll- 
ing along in neutral. Then suddenly somebody 
wanted to jump out of the car, which I assume is a 
natural reaction, but she was told, ‘‘Oh, no, don’t 
bother to jump out. You are going to be all right. 
T am going [184] to get this in gear in a minute and 
everything will be fine,’’ and then they say that 1s 
not negligence. We believe it is, your Honor. 
(Thereupon a ten-minute recess was taken.) 
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The Court: To make the record clear, I under- 
stand that the motion now before the Court is the 
defendant’s motion to dismiss; is that correct ? 


Mr. Clasby: That is correct, made at the conclu- 
sion of the plaintiff’s case—made at the conclusion 
of the case with respect to all except possibly re- 
buttal to this additional testimony that went in pur- 
suant to permission to reopen the direct-examina- 
tion. 

The Court: There would be no object in your 
rebuttal testimony if I should grant the motion. 


Mr. Clasby: 'There would not. The Court has he- 
fore it the facts. 

The Court: Now we come to the stage of the pro- 
ceeding that is indeed trying and difficult for me, 
but I feel that I must grant the defendant’s motion 
to dismiss. 


I found during the trial, as you all know and as I 
have announced on more than one oceasion, that the 
plaintiff’s intestate was guilty of contributory neg- 
ligence or at least assumed the risk of riding in de- 
fendant’s vehicle, knowing that the foot brakes were 
worthless, and [ heard further testimony on the 
theory that the contributory negligence of the plain- 
tiff’s intestate, or if you prefer to eall it the as- 
sumption of risk, beeame static [185] when the per- 
sons proceeded on and perhaps the plaintiff could 
predicate his claim on subsequent negligence of the 
driver of the car with full knowledge on the part of 
the driver and the plaintiff’s intestate that the 
brakes were worthless and had no effect. So it was 
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on that additional theory that we proceeded with 
the trial and heard testimony. 

The plaintiff rested, the defendant rested, and I 
indicated that I could see nothing in the evidence 
that would permit recovery. I couldn’t see that the 
driver of the car had violated any duty that she 
might have owed to the plaintiff’s intestate. So per- 
mission was given to reopen, and I was carefully 
trying to examine the evidence to see whether or not 
the driver of the car used reasonable care for her 
own safety and for the safety of others in starting 
down that long hill without putting the gearshift 
into the low gear. So then we had additional testi- 
mony, and one man, who is an expert, and I think 
JI was very liberal in permitting the plaintiff’s wit- 
ness to testify, said that the car even in the low 
gear on the incline in question would gain a speed 
of from 70 to 75 miles per hour, and then the testi- 
mony of the plaintiff’s witness brought in after I 
permitted plaintiff to reopen gave this answer, and 
I quote, and this is on direct-examination: 

‘“‘T believe that an ordinary driver could descend 
that Pass safely under control if he was on the ball 
and knew [186] what he was doing. He could fol- 
low the procedure of dropping the gear, applying 
emergency brakes sparingly, and following the 
shoulder of the road, the soft shoulder, and staying 
in that as much as possible.” 

Now, I don’t believe that ordinary care that is 
required of a person under the circumstances, as 
the defendant's wife was, required doing that which 
the expert witness said might have been done, be- 
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cause those aren’t in my opinion driving measures 
that would be expected of an ordinary person, and 
I find nothing in the evidence to prove the negli- 
gence of the driver of defendant’s motor vehicle 
such as would enable a recovery in this ease, and I 
therefore grant the defendant’s motion for dis- 
missal. 

Now, in the hope that it might be raised on ap- 
peal, perhaps I am wrong in saying that the ques- 
tion is moot, because plaintiff’s counsel has urged 
on me again to rule on the motion to amend the 
complaint to increase the amount. So as to clarify 
the record in that respect and to give the plaintiff 
any possible benefit of the ruling, I will deny the 
motion to increase the amount, hoping that that 
might be reviewed on appeal. 

Mr. Clasby: Would the Court care to have us 
prepare a written Order? 

The Court: If you wish, you may submit one. 

Mr. Clasby: Would the Order embrace costs? 

The Court: I will consider that. 

Ts there anything further at this time? If not, 
Court will adjourn. 


(Thereupon at 4:10 p.m., October 11, 1956, 
the trial of this case adjourned sine die.) [188] 


[Endorsed]: Filed Oct. 29, 1956. 
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In the United States Court of Appeals 
for the Ninth Cireuit 


‘No. 15381 


EARL G. ARONSON, Administrator of the Estate 
of Flora Ritta Mae Aronson, Deceased, for the 
benefit of the said Estate of Flora Ritta Mae 
Aronson and Earl G. Aronson, surviving hus- 
band, and Earlene A. Roberts, Betty C. How- 
ard, and Earl G. Aronson, Jr., surviving chil- 
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Defendant, Appellee. 
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